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I. INTRODUCTION

Following the collapse of Poland's Communist regime in 1989,
and the first free parliamentary elections since World War II, Poland
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became a parliamentary democracy and initiated a process of economic transformation designed to establish a democratic form of government and a viable market economy.1 Central to this program is
the large-scale transformation of Poland's state-owned enterprises and
assets into private ownership 2 The enactment in July 1990 of the Law
on the Privatization of State-Owned Enterprises (Privatization Law) 3
and the establishment in September 1990 of the Ministry of Privatization initiated this process of ownership transformation, commonly
known as privatization. 4
Privatization of a state-owned enterprise in Poland may be accomplished through several different methods. A state-owned enterprise may be transformed into a state-owned company and the shares
in the resulting company transferred to third parties. Alternatively,
the ownership rights to a state-owned enterprise or its assets may be
sold to third parties. The provisions of the Privatization Law outline
each of these privatization methods.- The transfer of shares includes
1. Steven Greenhouse, Calling Party Too Weak to Go On, Polish Commnists Act to
Disband,N.Y. Tnims, Jan. 28,1990, at Al; Commission of the European Communities and
European Bank for Reconstruction and Development, Investors' Environmental Guidelines: Poland, at 4 (Feb. 1993) (on file with author) [hereinafter Investors' Environmental
Guidelines].
2. David Lipton & Jeffrey Sachs, Creating a Market Economy in Eastern Europe. Ti
Case of Poland,1 BROOKINGS PAPERS ON EcoNoMIc Acirwn- 75, 111 (1990).
3. Ustawa z dnia 13 lipca 1990 r. o prywatqzacji przedsigbiorstw paistivowych [Law
of July 13, 1990 on the Privatization of State-Owned Enterprises], 199 Dz.U., no. 51, item
298, as amended [hereinafter the Privatization Law]. Dz.U. is the abbreviation for Dziennik Ustaw, the official journal publishing laws, decrees, and ordinances of the Republic of
Poland.
4. Ustawa z dnia 13 lipea 1990 r. o utworzeniu urzqdu Ministra Przeksztalc2fi
Wlasnogciowych [Law of July 13, 1990 Creating the Ministry of Privatization], 19.J3 DzoU.,
no. 51, item 299 [hereinafter the Ministry of Privatization Law]. The Ministry of Pri, atization is primarily responsible for the supervision and coordination of the prcze--s of ow.nership transformation in Poland. The Ministry is responsible for preparation of state raIiNy
on the privatization of state-owned enterprises, execution of tasks specified in leJlation
regulating privatization, and cooperation with trade unions, associations, and state authorities in the establishment and development of private sector. Id. art. 2. The Ministry of
Privatization plays the major role in the privatization of state-owned enterpriscs through
supervision of state-owned enterprises from the moment of their transformation into joint
stock or limited liability companies until their subsequent sale to third parties. Prihatization Law, art. 1.
5. Privatization Law, art. 1. There is no specific percentage of ownership legally d2termining that a state-owned company has been privatized. See id.In practice, the transfer
of 51% or more of ownership to third parties is considered "true privatization." During
the first three years of privatization, Poland's excess wages tax operated as an incentie to
transfer ownership of at least 51% of a state-owned company to third parties, The ti %Nas
imposed on any state-owned enterprise that compensated its employees above the average
wage but did not apply to commercial law and civil law companies with less than 5V%
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the sale of shares, the sale of rights to shares or long-term lease agreements with the obligation to assume ownership upon termination of
the lease.' The Polish government adopted a multi-track approach to
privatization, including the sale of shares of large state-owned companies through public offerings and trade sales to domestic and foreign
investors, sectoral privatization of state-owned companies in specific
industrial sectors, liquidation of assets of smaller state-owned enterprises, and mass privatization through the distribution of share certificates. During the transition period before a third party assumes
ownership of the shares or assets, the State Treasury is the legal owner
of the shares of the state-owned company and the assets of the liquidated state-owned enterprise.7 The Polish government created the
Ministry of Privatization to represent the interests of the State Treasury and to oversee the process of privatization."
Since the privatization process began in Poland, it has become
increasingly clear that the resolution of questions concerning environmental compliance obligations and liability for previous environmental contamination of real property is essential for privatization
transactions to proceed. The information disseminated to the rest of
the world following the revolutionary political changes that have been
taking place in Poland since 1989 was often incomplete and created a
vision of environmental disaster resulting from Poland's post-World
War II economic development plans.9 Potential purchasers of stateownership by the State Treasury. Ustawa z dnia 22 grudnia 1990 r. o opodatkowaniu
wzrostu wynagrodzefi [Law of Dec. 22,1990 on the Taxation of Excess Wages], 1991 Dz.U.,
no. 1, item 1, art. 1(9). A state-owned enterprise is defined as an enterprise of which the
State Treasury owns 50% or more. The result was that, to avoid the excess wages tax,
state-owned enterprises generally did not compensate their employees above the average
wage. Employees, therefore, had a financial interest in supporting the sale of 51% or more
of ownership of their company. The Law on the Taxation of Excess Wages was repealed
effective March 31, 1994. Ustawa z dnia 29 grudnia 1993 r. o utracie mocy obowigzujqcej
przez ustawi z dnia 22 grudnia 1990 r. o opodatkowaniu wzrostu wynagrodzeii [Law of
Dec. 29, 1993 repealing the law of Dec. 22, 1990 on the Taxation of Excess Wages], 1993
Dz.U., no. 134, item 648.
6. Privatization Law, art. 4. In addition to transferring ownership to third parties, the
government of Poland seeks to realize three goals through a privatization transaction: 1) to
produce revenue for the State Treasury; 2) to obtain commitments from investors to invest
in the company; 3) to secure guarantees of continued employment of the existing work
force.
7. Id. art. 8(1).
8. See id.; Ministry of Privatization Law, art. 2.
9. Information about Poland's environment emphasized the nation's environmental
problems while failing to mention some of the well-preserved regions of Poland's natural
environment. For example, a summary of Poland's environmental regulations prepared for
investors by the European Bank for Reconstruction and Development states that "[t]he
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owned enterprises are concerned about the environmental degradation of sites on which those enterprises are located. Investors, particularly foreign investors, often require the precise definition of a
facility's compliance obligations and related claims under Poland's applicable laws as well as the allocation of existing and potential environmental liability for contamination of real property and resulting
claims.
This Article describes the environmental issues affecting stateowned enterprises in light of their impact on privatization in Poland
and assesses the Polish government's approach to questions of environmental compliance and liability arising in privatization transactions. Part H of this Article examines the emergence of
environmental issues in privatization transactions in Poland, particularly in light of some investors' expectations based on their experience
from doing business outside of Poland. Part III describes the legal
parameters of the Civil and Commercial Codes and administrative
law, including environmental legislation affecting enterprises and
companies being privatized in Poland. Part IV outlines the different
privatization processes employed in Poland, briefly describing each
privatization path while focusing on capital privatization. Part V describes and evaluates the roles of the Ministry of Privatization and
Ministry of Environmental Protection in resolving environmental protection issues in privatization transactions. Part V also briefly describes the approach of each privatization path to environmental
issues, but focuses primarily on capital privatization, where environmental issues have been addressed most extensively. Part VI of this
Article examines the current role of the Inter-ministerial Environmental Unit in the Department of Capital Privatization of the Ministry of Privatization, which is working to increase the Ministry's
knowledge of companies' environmental compliance. The Interministerial Environmental Unit has integrated environmental protection
into the negotiation of many sale contracts for shares of companies
privatized through capital privatization and is working to introduce
the consideration of environmental issues into the other privatization
paths.
economic policy of the former communist regime favored the development of heavy industry without regard for the consequences on the environment." Investors' Environmental
Guidelines, supra note 1, at 4. In fact, Poland has a long tradition of nature preservation
and an extensive network of protected national and regional parks.
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H. THE EMERGENCE OF ENVIRONMENTAL
ISSUES IN THE PRIVATIZATION PROCESS
A.

Motivation: Investors' Concerns with Environmental
Regulation and Compliance

The primary impetus to address environmental issues in privatization transactions came from investors experienced in doing business in
Western Europe and North America. 10 These investors observed that
Western governments had substantially tightened their environmental
regulatory framework over the past twenty years and caused an increase in expenditures necessary to comply with these environmental
laws and regulations; they understood that a company's environmental obligations and liabilities have a distinct impact on the privatization process." The precise definition of environmental obligations of
state-owned enterprises in the privatization process in Poland, however, has been elusive for some investors.
There are primarily two types of environmental issues which arise
in privatization transactions: 1) potential liability arising from past environmental pollution caused by former operations of the state-owned
enterprise, and 2) obligations under existing Polish law associated with
the current operations of a facility.' 2 These environmental issues po10. Individuals who have dealt with the stringent environmental regulations found in
the United States and Western European nations are accustomed to addressing environmental issues during the execution of property transactions. These investors consider an
environmental assessment of property an essential element of the preparation of property
for sale. They also expect the parties to negotiate allocation of responsibility for cleanup
and other environmental costs as part of the contract of sale of real property.
11. See Environmental Action Programme for Central and Eastern Europe, 3.28
(Mar. 9, 1993) (unpublished document written for submission to the Ministerial Conference, Lucerne, Switzerland, Apr. 28-30, 1993, on file with author) [hereinafter Environmental Action Program]; Investors' Environmental Guidelines, supra note 1, at 20-25;
Government of Poland, Ministry of Environmental Protection, Natural Resources and Forestry, PHARE Activities Phase 11 (1991) Programme Environmental Sector Programme
Project No. P 9102, Work Programme EC/EPP/91/1, (Jan. 1-June 30, 1993), §§ 1.1.2, 1.3.2
(unpublished document written for the EC PHARE Programme, on file with author)
[hereinafter PHARE Phase II]; World Bank, Poland: Environmental Strategy,
93-96
(Apr. 24, 1992) (on file with author) [hereinafter World Bank Environmental Strategy];
Josephine Carr & Katharine Morton, Old Wounds, ENV'T RIsK, June 1992, at 1-5; Alistair
McGlone, Responsibility and Liability Regimes for Environmental Damage (June 22,
1992) (unpublished paper presented at Workshop on Legal and Regulatory Framework for
Environmental Management, Sofia, Bulgaria, June 30-July 2, 1993) (on file with author);
Gretta Goldenman, Risking All in the East, in ENV'T STRATEGY EUR. 1992, at 49-50
(1992).
12. The issue of potential liability for past pollution includes pollution at the site of the
enterprise, contamination migrating from off-site landfills used by the enterprise, and dam-

age claims of employees and nearby residents. The issue of current operations includes
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tentially affect all state-owned enterprises, but the privatization process makes the immediate assessment of environmental obligations

essential in order to prepare a valuation of the company and conclude
a transaction.13 The exact nature of environmental obligations and
liabilities varies with the type of production, size, and value of each
facility and, therefore, has varying effects on the valuation of a company. 4 Environmental issues often arise during negotiations of sale
contracts and may have a significant impact on the sale price of a
state-owned company in a privatization transaction.
Although Poland has an extensive environmental regulatory system, the expectations of investors familiar with western envronmental
regulations sometimes clash with the traditional Polish environmental
compliance and enforcement. The historical contrast between Poland's existing environmental laws and their implementation makes it
difficult to estimate a facility's actual cost of compliance. Some Polish
environmental standards, fees, and fines are quite strict; they are,
however, not always enforced effectively. If polluters had met all of
the applicable legal standards, the cost of compliance would have
been very expensive. In reality, most Polish companies have spent
very little on environmental compliance. Although some investors
violations of law relating to permitting and responsibility for environmental damage under
civil law.
13. In 1990 there were 8,441 state-owned enterprises in the "productive" sector that
could be subject to privatization by the Ministry of Privatization. 28.3 proc. przcdsibiorstv zmienilo wlakiciela: Bilans trzech fat [28.3 Percent of Enterprises Changed Owners:
The Record After Three Years], RzEczPosroLrrA, OcL 21, 1993, at 8 [hereinafter Privatization After Three Years]. There are four forms of ownership in Poland: 1) property owned
by the State Treasury, which includes state-owned enterprises and state budgetary entities;
2) municipal property, such as municipal-owned enterprises and municipal budgetary entities; 3) property owned by cooperatives and state farms; and 4) private or semi-private
property. The Ministry of Privatization can privatize any state-owned enterprise regardlc.s
of its size, profits, or competitiveness on the market. Grzegorz Mhdza, Padstawo;t'e
Techniki Prywatyzacji, in 2 VADFNICuMt PRYwATYZACJi 47 (Jacek Kwavniew ki ed.,

1992).
14. Because the Polish government has undertaken to privatize enterprises in a broad
range of industrial sectors, the environmental compliance issues that arise in the privatization process are as diverse as the variety of industries being privatized. In general the costs
associated with restructuring a corporation are much greater than potential environmental
costs. For example, some larger facilities have an asset value of $50 million to $100 million
and an estimated environmental remediation cost of $5 million to $10 million, or 10% of
the asset value of the state-owned corporation. However, for some of the smaller facilities,
with asset values of less than $5 million, the cost of remediation may be similar in absolute
terms and, thus, much higher relative to the asset value, even 100-200% of the asset value
of the state-owned company.
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feel it is difficult to define the cost of compliance, Poland's environmental protection laws clearly regulate a company's obligations.
For potential investors, the calculation of the cost of existing and
potential environmental responsibilities and liabilities forms an essential part of the calculation necessary to determine the value of a company.15 These investors consider the existence of soil contamination a
potential liability which decreases the value of the property and have
consequently tried to adjust the purchase price accordingly. The Polish government has, however, been reluctant to discount a purchase
price for environmental contamination for which there is no obligation to remediate under Polish law.
The Polish government's initial reluctance to acknowledge the influence of environmental compliance on the valuation of a company
originated because environmental issues were not systematically addressed when privatization first began and, when considered, were
often a last-minute thought raised by the investor near the end of negotiations. As a result, it often seemed that the investor was trying to
use environmental contamination as a vehicle to lower the purchase
price. In addition, political pressure to proceed with the privatization
transactions conflicted with investors' demands to address issues of
environmental responsibility and liability, creating the impression that
environmental issues delay the execution of privatization transactions.
Nevertheless, investors persisted in their demands to clarify a stateowned company's environmental obligations under Polish law and existing contamination before signing a sale contract.
The transfer of environmental obligations and liability which accompanies the transfer of shares, combined with investors' impressions that Polish regulation of environmental contamination of
industrial and developed property is unclear, raises an issue that is the
joint responsibility of two governmental bodies: the Ministry of Environmental Protection, Natural Resources and Forestry (Ministry of
15. Descriptions of Poland's environmental problems that were disseminated abroad
following the collapse of the Communist regime created a vision of Poland as an ecological
disaster. Potential investors are particularly concerned that state-owned companies in the
process of privatization may be located on severely contaminated sites. The degree of
contamination of many of these sites is usually unknown. Therefore, some potential investors have requested a determination of the company's environmental liability and responsibility, including the level of existing contamination on the site, the existing and potential
liability the purchaser assumes for environmental contamination existing on the date of
sale, and the investments necessary to bring the company's operations into compliance
with existing legislation. They often have forced the Ministry of Privatization to conduct
environmental site assessments before proceeding with the purchase of a state-owned
enterprise.
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Environmental Protection) and the Ministry of Privatization. 16
Before privatization began, the Polish government did not anticipate
that environmental issues would play a role in the privatization process, nor did it intend privatization to be a means to foster environmental cleanup. Consequently, the Polish government did not
authorize the Ministry of Privatization to resolve issues of environmental liability, and the Ministry of Privatization initially did not employ staff specifically to resolve these issues. 17 This lack of
cooperation and technical expertise sometimes worked to the Polish
government's disadvantage in privatization transactions by intensifying negotiations of sale contracts.' 8 Poland's goal in the allocation of
environmental liability has been to minimize present and future costs
16. Ministry of Privatization Law, art. 2; Ustawa z dnia 20 grudnia 19S9 r. o
utworzeniu urzedu Ministra Ochrony grodowiska, Zasob6w Naturalnych i Le~nictua [Law
of Dec. 20, 1989 Creating the Office of the Minister of Environmental Protection, Natural
Resources and Forestry], 1989 Dz.U., no. 73, item 433, art. 2 [hereinafter Ministry of Environmental Protection Law].
The division of authority between these two Ministries necessitates close cooperation
between them when resolving environmental issues affecting a privatization transaction.
When privatization first began, the lack of communication between privatization and environment ministries presented a significant obstacle to the resolution of environmental issues in some privatization transactions. Carr & Morton, supra note 11, at 3. Referring to
the respective mandates of the Ministry of Privatization and the Ministry of Environmental
Protection, the Under Secretary of State in the Ministry of Privatization remarked, "[WIP
respect each other's mandates but recognize that they can sometimes bring us into apparent conflict." a (quoting Jerzy Strzelacki at the International Conference on Prhatization, Foreign Direct Investment and Environment Liability, staged by the World Bank and
OECD in Warsaw in May 1992).
17. See Privatization Law. Neither the Privatization Law nor the Ministry of Privatization Law specifically mentions environmental issues. Moreover, environmental issues are
not mentioned by the law regulating foreign investment. See Ustawa z dnia 14 czervea
1991 r. o sp6lkach z udzialem zagranicznym [Law of June 14, 1991 on Companies %ith
Foreign Investment], 1991 Dz.U., no. 60, item 253 [hereinafter the Foreign Investment
Law]. From their creation until February 1993, the former Foreign Investment Agency, the
Ministry of Privatization, and the State Foreign Investment Agency did not have any departments or administrative units to deal formally with environmental issues.
18. During some of the first capital privatization transactions, some investors, arguing
that Poland lacked clear standards, forced the Ministry of Privatization to agree on a standard of environmental quality in order to determine the financial value of assuming responsibility for existing contamination. In negotiations, these investors argued for very
high standards of environmental quality, thereby inflating the cost of environmental
remediation. Thus, not only were the existing contamination of a site and the cost of
remediation at issue in contract negotiations but also the standards of environmental quality which would govern remediation of a site. As a result, potential purchasers %%ereable
to negotiate the cost of remediation and argue for greater reductions in the purchas2 price
of the state-owned enterprise because they were assuming potential future environmental
liabilities.
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to the State Treasury while satisfying investors that future environmental liabilities will not significantly alter the value of an investment.
1.

Definition of Existing Environmental Obligations

Potential purchasers of shares of state-owned companies require
clarification of several environmental issues that potentially affect the
valuation of a state-owned company. Their first concern is defining
the company's responsibility under Polish environmental laws and
regulations. The structure of authority and responsibility for setting
environmental policy and standards, issuing permits, monitoring compliance, and enforcing Poland's environmental laws is relatively
clear. 19 Nevertheless, investors sometimes find it difficult to identify
key legislation and to find the appropriate governmental authorities
that impose and enforce environmental requirements in Poland.2" By
19. The division of authority among various environmental authorities in the Polish
government has been a source of confusion for potential purchasers who wish to determine
the standards with which they must comply and to obtain the necessary operating licenses
and permits. The structure of Poland's environmental policy-making and enforcement authorities is, however, no more complicated than other nations' bureaucracies.
There are two main national governmental bodies, the Ministry of Environmental Protection and the State Inspectorate for Environmental Protection (State Inspectorate),
which are involved in formulating and enforcing Poland's environmental laws. Ministry of
Environmental Protection Law, arts. 2-4; Ustawa z dnia 20 lipca 1991 r. o Pafistwowcj
Inspekcji Ochrony grodowiska [Law of July 20, 1991 on the State Inspectorate for Environmental Protection], 1991 Dz.U., no. 77, item 335, arts. 1, 3-5 [hereinafter State Inspectorate

Law].
The State Inspectorate exercises its functions through the Chief Inspectorate for Environmental Protection (Chief Inspectorate) and its regional offices in each of the 49 districts, the District Inspectorates for Environmental Protection (District Inspectorates).
The Ministry of Environmental Protection has regional offices in each of the 49 districts.
These District Environmental Protection Divisions are responsible for environmental protection in their districts. In addition, the Ministry of Health, the National Sanitary Inspectorate, and the Inspectorate's 49 district offices (District Sanitary Inspectorates) monitor
water quality.
Each of these national and regional institutions plays a role in environmental protection in Poland. The Ministry of Environmental Protection is responsible for establishing
national environmental policy and for setting environmental standards. The District Environmental Protection Divisions issue permits and licenses. The Chief Inspectorate is responsible for enforcement at the national level while its regional offices, the District
Inspectorates, actually ensure compliance at the local level. In the area of drinking water,
the Ministry of Health issues national standards for drinking water quality, and the District
Sanitary Inspectorates are responsible for monitoring water quality and for imposing fines
for violations of the Ministry of Health's standards. This structure of environmental regulatory authorities has presented an obstacle to potential purchasers of Polish state-owned
enterprises because they have found it difficult to determine their obligations under Poland's environmental laws.
20. Carr & Morton, supra note 11, at 2.
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conducting an environmental audit, however, a potential investor can
define an enterprise's compliance obligations, incorporate them into
the valuation of the company, and thus evaluate a potential
investment.
2. Definition of Existing Environmental Contamination
In preparing an environmental audit of a state-owned company,
investors require not only a valuation of the company's compliance
obligations but also an estimation of existing soil contamination on
the property of the company. In general, however, the extent of environmental contamination of real property subject to privatization is
unknown. There is no comprehensive compilation of data available
that details the environmental state of the soil or ground water at industrial sites. Further, because there is little history of enforcement in
Poland, investors fear that the prospect of illegal activities is great21
The absence of information about the degree of environmental contamination of real property sometimes presents difficulties in evaluating the advantages of purchasing state-owned enterprises that may be
located on contaminated sites.
In addition to determining the level of contamination of real
property subject to privatization, investors would also like to define
their liability for such contamination upon assuming ownership of the
shares of a state-owned company. Investors are concerned that the
extent of liability for existing environmental contamination of real
property is uncertain in Poland because the environmental regulatory
provisions that could affect real property involved in privatization
transactions are ambiguous or non-existent. Presently Poland's environmental laws and regulations do not allocate responsibility for the
cleanup of existing contamination of industrial or developed real
property, nor do they include legally binding cleanup standards for the
remediation of groundwater pollution at the site of former stateowned enterprises. 2 Therefore, even if an environmental audit comprehensively defines the degree of contamination of real property, in21. World Bank Environmental Strategy, supra note 11, 93.
22. Investors' Environmental Guidelines, supra note 1, at 24. Poland does have water
standards specifying the ambient concentration level for a large number of substances.

Rozporz4dzenie Ministra Zdrowia i Opieki Spolecznej z dnia 4 maja 1990 r. zmieniajqce
rozporz~dzenie w sprawie warunk6w, jakim powinna odpoiadaC- woda do pica i na
potrzeby gospodarcze [Ordinance of the Minister of Health and Social Security on the
Requirements Which Should be Fulfilled by Potable Water and Water Used for Economic
Purposes as amended by Ordinance of May 4, 1990], 1990 Dz.U., no. 35, item 205 [hereinafter Potable Water Requirements Ordinance].
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vestors feel that it cannot definitively state the liabilities and
responsibilities associated with such contamination.
B. Contaminated Land. Perceived Regulatory Uncertainty
Despite the absence of express requirements to remediate real
property and of applicable standards for pollutant concentrations in
soil, investors are concerned that Polish administrative authorities
23
could direct a property owner to clean up a site to its "proper state."
There is, however, no precise definition of the term "proper state."
As a result, if an administrative authority did require cleanup of environmental contamination, the applicable standards of environmental
quality would be unknown. 24
The absence of legislation clearly defining liability for soil contamination and the applicable standards of environmental quality may
have discouraged foreign investment. 5 Potential investors have several concerns. First, because administrative authorities have discretion in issuing clean up orders, Western investors interested in
purchasing industrial facilities fear that they will be treated as 'deep
pockets' and forced to clean up the legacy of environmental contami23. Ustawa z dnia 31 stycznia 1980 r. o ochronie i ksztaltowaniu grodowiska [Law of
Jan. 31, 1980 on the Protection and Management of the Environment), 1980 Dz.U., no, 3,
item 6, art. 82(1), as amended (organization or individual conducting economic activity
harmful to environment has obligation to counteract harmful effects on environment and
return environment to its proper state) [hereinafter Environmental Protection Law]. This
provision, however, has not been used to mandate cleanup of industrial or developed property or to require the implementation of pollution control equipment. See infra subpart
I1I(C) for a more detailed explanation of Polish environmental regulation.
24. Some investors see the application of other nations' environmental standards as
one solution to Poland's uncertain regulatory climate and have proposed using cleanup
standards borrowed from Western European countries. Investors' Environmental Guidelines, supra note 1, at 24. The Ministry of Privatization, however, has not favored use of
such standards because it significantly reduces the purchase price and such standards may
not be appropriate for the property being privatized. As Poland develops its policy towards the resolution of environmental issues affecting privatization transactions, reference
to other nations' environmental standards will cease to be necessary.
Although Western investors have been criticized for "eco-dumping" or moving companies to Eastern Europe that are too dirty for the West, few Western investors think that
this is a good idea. Cacilie Rohwedder, Poland Sets Pace for Cleanup in the East, And
'Debt-for-Nature' Swap Adds Leverage, WALL ST. J. EUR., Feb. 5, 1992, at 4. Western
investors often bring modern, cleaner technology to Poland, shut down old, inefficient
plants that are often prime polluters, and clean up waste sites before building new facilities.
Id.
25. In 1992, an estimated $20 billion was waiting to be invested in Eastern Europe
during 1992-1997, but Western investors were waiting until potential environmental liability was quantified and allocated equitably. Carr & Morton, supra note 11, at 1.
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nation left by state-owned enterprises. 6 Second, in light of Poland's
interest in strengthening its ties with the European Community, investors are concerned that Poland will adopt stricter environmental regulations in the near future requiring expensive investments to refurnish
installations. 2 7
Third, the general environment of legislative reform in Poland, as

well as seeming inconsistencies in Poland's environmental policy, create a regulatory environment that investors find disconcerting 2 S The
substantial legislative reforms facilitating Poland's political and eco26. Goldenman, supra note 11, at 50; Carr & Morton, supra note 11, at 1. Sixty-to
percent of respondents in a World BankIOECD survey of the 1,000 largest manufacturin,
mining, and construction companies in the United States and Europe indicated that environmental issues are as important an impediment to investment as any other factor. Id.
This figure is even higher for companies in more polluting industries, companies that 'i~w
lower costs as their primary investment goal, companies with relatively strict environmental policies, and companies that have previously considered and rejected investment oppartunities in the region. Environmental Action Program, supra note 11, Annex 14, at 1
(citing the same World BankIOECD survey).
27. Rohwedder, supra note 24, at 4 (quoting Andreas Gummich, Dcutshe Bank Research, Frankfurt).
28. During 1993, the Polish government was drafting proposed legislation on water
pollution, land use planning, environmental hazards, waste management, air protection,
and noise pollution. The inistry of Environmental Protection also resumed work on an
omnibus environmental statute suspended from 1991 to 1993. Stanislaw Wajda. Impro-vement of Compliance with Environmental Legislation: The Case of Poland (June 12, 1993)
(unpublished paper presented at Workshop on Legal and Regulatory Framework for Enironmental Management, Sofia, Bulgaria, June 30-July 2, 1993, on file with author).
In addition, the Ministry of Environmental Protection's policies sometimes ha%,e b.en
inconsistent. In October 1992, strong lobbying efforts from industry convinced the government to reduce temporarily certain environmental fees for use of the environment by 9)%.
Rozporz~dzenie Rady Ministr6w z dnia 14 paidziernika 1992 r. zmieniajice
rozporzdzenie w sprawie oplat za gospodarcze korzystanie ze grodowiska i wpro;vadzani2
w nim zmian [Ordinance of the Council of Ministers of Oct. 14, 1992 Amending the Administrative Order Regarding the Fees for the Use of the Environment and Introducing
Changes Therein], 1992 Dz.U., no. 79, item 400 [hereinafter Ordinance Regarding Applicable Fees]. An outcry from non-governmental organizations and some representatives of
industry, mainly from companies who had already invested in pollution control cquipment
to comply with environmental legislation, resulted in the repeal of the Ordinance only
three months after it was enacted. Rozporzdzenie Rady Ministr6w z dnia 26 stycznia 19)3
r. zmieniajace rozporz~dzenie w sprawie oplat za gospodareze korzystanie ze ro ;oiska i
wprowadzanie w aim zmian [Ordinance of the Council of Ministers of Jan. 26, 1993
Amending the Ordinance on the Fees for the Use of the Environment and Introdlucing
Changes Therein], 1993 Dz.U., no. 9, item 44 [hereinafter Ordinance Rep.ealing Fee
Reduction].
The fees for the use of the environment were changed again effective January 1. 1934.
See Rozporz~dzenie Rady Ministr6w z dnia 27 grudia 1993 r. w sprawie oplat za gaspodarcze korzystanie ze grodowiska i wprowadzanie w nim zmian [Ordinance of the Council of Ministers of Dec. 27, 1993 Regarding the Fees for the Use of the Emironment and
Introducing Changes Therein], 1993 Dz.U., no. 133, item 63S.
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nomic transformation raise concerns that Poland will adopt new environmental legislation. This concern is fueled by public dismay at wellpublicized environmental catastrophes and the general interest in
cleaning up past pollution that investors feel could motivate government officials to revise regulations defining environmental liability
and responsibility. In addition, the Polish government has stated its
intention to implement tighter controls regulating the environment. 29
Investors, therefore, fear that Poland will adopt provisions allocating
liability for contamination which will substantially alter the regulatory
environment in which they do business.
1. Possibility of Retroactive Liability
Investors are particularly concerned about the adoption of new
environmental legislation because of their experiences outside of Poland. They fear the imposition of liability for existing contamination
requiring them to assume responsibility for waste disposed of in the
past and for clean up of contaminated sites where the waste was disposed. Investors are particularly concerned that Poland would adopt
legislation imposing increased environmental liability similar to the
U.S. Environmental Protection Agency's Superfund Program to clean
up hazardous waste sites. The Superfund Program was implemented
in 1980 with the enactment of the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA).30 In the United
States, the government can, by proving that a party was involved in
the production or disposal of waste, even without being negligent,
hold such party responsible for the clean up of the entire site. U.S.
courts have held liable parties who had minimal involvement in the
contamination of a site and whose actions were legal when taken.31
29. See MINISTRY OF ENVIRONMENTAL PROTECTION, NATURAL RESOURCES AND
FORESTRY, NATIONAL ENVIRONMENTAL POLICY OF POLAND (1991) (setting a new agenda
based on the "polluter pays" and "user pays" principles, the univeral right of access to
information about the state of the environment and the concept of sustainable
development).
30. Walter Scott, Superfunding, in ENV'T STraTEoY EUR. 1992, supra note 11, at 197.
Superfund imposes strict and retroactive, joint and several liability on current owners or
operators of hazardous waste sites to be cleaned up, on owners and operators of the site
where hazardous substances were deposited, and on generators and transporters of hazardous waste deposited at the site for the costs of cleanup as well as for damages caused by the
waste. 42 U.S.C. § 9607 (1988).
31. For example, in the United States, courts are increasingly searching for past polluters and passing responsibility for cleanup costs on to them, suggesting that corporations
may be penalized for environmental damage that was legal at the time they allowed it to
happen. A Survey of Waste and Environment, Old Horrors,ECONOMIST, May 29, 1993, at
15 [hereinafter Old Horrors]. In addition, there has been acute concern in banking circles
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Differences between the American and Polish legal and political
systems, as well as Poland's economic priorities, indicate that Poland
will not impose the broad liability characteristic of the U.S. Superfund
Program. Experience in Western Europe and North America has
shown that the cleanup of hazardous wastes, both liquid and solid, is
extremely expensive and should be approached very cautiously.32 The
challenge for Poland is to determine how environmental protection
legislation can be related to Poland's major priorities: developing a
market-based economy, replacing obsolete infrastructure and industry, and attending to important social issues. 33 Although adoption of
legislation addressing soil contamination might eliminate some investor uncertainty, resolution of environmental liability questions may be
reached under the current system, and investors need not fear the imposition of American-style liability in Poland.
2. Impact of the EC-PolandAssociation Agreement
Investor concern that Poland may enact stricter environmental
regulations is intensified by Poland's relationship with the European
Community (EC)? 4 In 1991, Poland's government formalized its relations with the EC by signing the Association Agreement, which took
effect February 2, 1994 and may reform Polish environmental law on
about the possibility of lenders being held liable for the cleanup costs of environmental
contamination on the property of their borrowers. United States v. Fleet Factors Corp.,
901 F.2d 1550, 1557 (11th Cir. 1990) (interpreting narrowviy secured creditor exemption to
hold secured creditor that participated in management of a facility liable for costs of
cleanup under CERCLA § 9607(a)(2)).
32. Estimates of the cost of cleanup under a number of programs, including
Superfund, range from $436 billion to $1 trillion. Old Horrors,supra note 31, at 15.
33. World Bank Environmental Strategy, supra note 11, at i. Some of Poland's economic priorities will foster environmental protection. For example, a substantial real increase in domestic energy prices accompanying economic transition should provide an
incentive for energy conservation leading to a reduction in emissions of pollutants. Id.
Economic restructuring should result in changes in the composition of indu3trial production and possibly a reduction in the mining and metallurgical sub-sectors - hich %%ouldreduce emissions levels. Id.at ii.

Once energy prices and taxes have reached efficient levels, environmental policy can
focus on direct instruments that can be used to address specific pollution problems. Id.
34. The term "European Community" refers to the European Economic Community,
the European Coal and Steel Community, and the European Atomic Energy Community.
This Article will refer to these three entities as the "EC." The EC was established pursuant to the TREAr ESTABLISHING THE EUROPEAN ECONOMIC CaOi iUNiurrv [EEC
TREATY], as amended by the Single European Act, 1987 OJ.(L 169) 1. The Treaty on
European Union became effective on November 1, 1993, and the EC as a political entity is
now also referred to as the European Union. See TREAT' ON EUROPEAN U;ION; [MAAs-

Tl'cirr TREATY].
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the model of EC policy. 35 Polish legal reforms are proceeding on the
assumption that complete harmonization is a necessary condition of
full EC membership. It is not clear, however, that Poland must mirror
EC environmental legislation.36
Even if Poland must adopt EC environmental policy, however,
the European Community does not have a policy on liability for environmental damage. Initially the EC had no specific provisions addressing the environment.37 The European Economic Community
Treaty (EEC Treaty), as amended on July 1, 1987 by the Single European Act, provides that "environmental protection requirements must
be integrated into the definition and implementation of other commu35. The Association Agreement established "an association between the European
Communities and their Member States, of the one part, and the Republic of Poland, of the
other part." Association Agreement, Dec. 16, 1991, EC-Pol., pmbl. (unpublished document, on file with author) [hereinafter Association Agreement]. The Association Agreement was signed at the EC Council of Ministers in Brussels by Polish Deputy Prime
Minister Leszek Balcerowicz, President of the EC Council of Ministers Hans Van Den
Broek, President of the EC Commission Jacques Delors, and the 12 Foreign Ministers of
the EC Member States.
The Association Agreement envisions the eventual accession of Poland into the EC
but expressly recognizes that "the major precondition for Poland's economic integration
into the Community is the approximation of that country's existing and future legislation
to that of the Community." Id. art. 68. It provides that the "approximation of laws shall
extend to the following areas in particular: ... protection of health and life of humans,
animals and plants....and the environment." Id. art. 69. The signatories further committed themselves to "develop and strengthen their cooperation in the vital task of combating
the deterioration of the environment, which they have judged to be a priority." Id. art. 80.
36. The Association Agreement does not set a strict timetable for harmonization of
Polish law, but does oblige Poland to "use its best endeavors to ensure that future legislation is compatible with community legislation." Id. art. 68. The World Bank has recommended that Poland adopt the EC environmental framework immediately, in order to
establish workable objectives to be implemented over specified periods, while allowing
Poland the appropriate exceptions similar to those applied to more recent EC members.
World Bank Environmental Strategy, supra note 11, at iii.
37. EC environmental law was founded on Articles 100 and 235 of the Treaty of
Rome. Andrew Jackson, Making the PolluterPay, in ENV'T STRATEOY EUR. 1992, supra
note 11, at 186. Article 100 was directed at avoiding distortions of competition in the
internal market, and Article 235 entitled the Commission to introduce any legislation consistent with the general objectives of the Treaty. EEC TREATY, arts. 100, 235.
Despite the absence of a specific treaty provision on the environment, the Community
developed a series of "Action Programmes" on the environment. There were four Action
Programmes prior to 1992, the first produced in 1973. The Fifth Action Programme, published in 1992 and entitled "Towards Sustainability," sets out a program of sustainable
development to be achieved within the Community up to the year 2000. Towards Sustainability: A European Community Programme of Policy and Action in relation to the
Environment and Sustainable Development, COM(92)23 final at 77 [hereinafter Towards
Sustainability].
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nity policies." 3s The Community does support the creation of a mechanism whereby damage to the environment is restored by the person
or body who is responsible for the damage incurred and the implementation of the "polluter pays principle,"3 9 but is only beginning to
consider the means and methods to allocate responsibility for the
costs of environmental damage. 40 In 1989, the European Commission
proposed a Directive on Civil Liability for Damage Caused by Waste
which implies retroactive liability for pollution,4t1 and the Council has
considered an amended version of the proposed Directive which incorporated changes made by the Parliament.42 Because the European
Community was unable to define its general policy on environmental
liability, the EC decided that until EC policy on environmental liability was clear, it was premature to address liability for waste specifically. Initiating an attempt to formulate a policy on environmental
liability, in May 1993, the European Commission prepared a discussion paper on environmental damage, the Green Paper. 43 Thus, the
EC does not yet have a cohesive policy toward liability for environmental damage and, therefore, its policy varies according to each
member state's approach to this issue. As a result, investors' concern
that Poland will adopt EC environmental legislation does not point to
a clear result with regard to environmental liability legislation.
38. MAsrmTicr T.Awry, tit. II, art. 130r(2). One of the principles of the European
Community is the promotion of sustainable growth respecting the environment. Toards
Sustainability, supra note 37, at 3.
39. Towards Sustainability, supra note 37, at 77.
40. See Communication from the Commission to the Council and Parliament and the
Economic and Social Committee: Green Paper on Remedying Environmental Damage,
COM(93)47 final (discussion paper intended to initiate discussion on defining environmental damage and liable parties and on determining which activities should be coaered by a
no-fault liability regime, on file with author) [hereinafter Green Paper]. The EC member
countries are divided as to whether the EC has the authority to issue a directive on enironmental liability or whether such legislation remains only a matter of national law.
41. 1989 OJ. (C 251) 3. The directive would establish strict liability of the waste producer for damage and imposes liability on the holder of the waste when the polluter cannot
be identified. Id. art. 3. According to the Directive, any entity that had actual control of
the waste when an "incident" giving rise to damage or impairment of the environment
occurred, and that is unable to identify the producer of the waste within a reasonable
period of time, will be deemed to be the producer of the waste and therefore liable for
cleaning it up. Id. art. 22(b).
42. 1991 O.J. (C 192) 6; Green Paper, supra note 40, at 19. The amended version of
the proposed Directive would impose strict, joint and several liability for personal injury,
property damage, and environmental impairment on waste generators.
43. See Green Paper, supra note 40. The Green Paper recommends application of
"practical" strict liability, stating that "an extremely extensive strict liability regime could
pose too great a burden to be borne by certain sectors which could lead to greater disruption of the economy." Id. at 26.
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Nevertheless, investors in Poland have looked to environmental
legislation in Western European nations as another indication of the
type of liability for environmental damage Poland might implement.
Although there is concern that these nations are toughening their regulations regarding soil contamination, some countries appear to be
taking a rather pragmatic approach to environmental clean up.44 Harmonization with EC law thus does not obligate Poland to implement a
strict environmental liability regime. Nevertheless, the prospect of
harmonization and the accompanying legislative reforms has created
concern among investors which has had a profound impact on privatization transactions in Poland.
III. THE POLISH LEGAL FRAMEWORK
A.

The Civil Law Tradition

Privatization transactions are governed by Polish law, which is
based on a rich legal tradition dating from pre-socialist times.4 5 While
many Polish laws are old, most are flexible enough to permit a wide
44. The Netherlands has a series of numerical cleanup standards known as the "Dutch
list" and the theoretical goal is to clean up land to a level suitable for any use. Old Horrors, supra note 31, at 16. Because meeting this goal has been prohibitively expensive, in
practice the goal is to clean up land to suit its intended use. THE BUSINESS ROUNDTABLE,
COMPARISON OF SUPERFUND WITH PROGRAMS IN OTHER COUNTRIES 12 (1993) [hereinafter COMPARISON OF SUPERFUND].
Germany has one of the most stringent environmental regulatory systems in Europe
and has superimposed strict liability on selected industrial installations over a background
of general fault-based liability through the Environmental Liability Act (Gesetz fiber die
Umwelthaftung) of December 10, 1990. In general, liability for remediation is attached
primarily to the person responsible for the release, although the ownerloperator or authorized user of property may also be held liable. COMPARISON OF SUPERFUND, supra note 44,
at 9. Although the German states originally based remedial standards on the "Dutch list,"
Germany's recent focus has been on modifying standards based on pre~ent and anticipated
use of property. Id. Germany also decided that, to avoid discouraging investment, 90% of
the cleanup costs of sites in the eastern states should be split between state and federal
governments, while the new owner would carry only 10% of the costs. Old Horrors,supra
note 31, at 22.
The United Kingdom has no legislation explicitly dealing with remediation although
strict liability applies in limited circumstances. See Environmental Protection Act, 1990
(Eng.). Waste management and disposal operations are regulated, and competent authorities can remove waste from land and take steps "to eliminate or reduce the consequences
of the deposit" of the waste and recover the costs. Id. §§ 59(7), (8). Liability in the United
Kingdom attaches to the land and is not retroactive. COMPARISON OF SUPERFUND, supra
note 44, at 15.
45. It is an established policy of the Polish government that privatization contracts are
governed by Polish law.
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range of modem market-oriented activity.4 6 Throughout the nineteenth century until the end of World War I, Poland was divided and
annexed by Russia, Prussia, and Austria.47 Following World War I, an
independent Poland reemerged, accompanied by a codification movement which reflects a complex mix of foreign laws.45 The major legislation that determines environmental obligations of individuals and
organizations in Poland is the interaction of the Civil Code,49 Com-

mercial Code,50 and administrative law. Polish administrative law is
composed of the Code of Administrative
Procedure5 ' and numerous
2
laws.
substantive
uncodified
The civil law tradition is the foundation of Poland's legal system
and is based on Roman law and the Napoleonic Code. 3 Following
46. Cheryl W. Gray et al., The Legal Framework for Private Sector Development in a
Transitional Economy. The Case of Poland 1 (Nov. 1991) (unpublished document %ritten
for the World Bank, on file with author).
47. Between 1795 and 1918, Poland did not exist as a sovereign nation. Poland
regained its sovereignty at the end of World War I with the signing of the Verailles Treaty
of 1918. NoRhuo. DAVIES, HEART OF EUROPE: A SHORT HIsiOR'V Or POaN.D 10-29,
299-311 (1984).
48. Gray et al., supra note 46, at 19.
49. Ustawa z dnia 23 kwietnia 1964 r.-Kodeks Cywilny [Law of Apr. 23, lO4-Ciil
Code], 1964 Dz.U., no. 16, item 93, as amended [CIV. CODE].
50. Rozporzqdzenie Prezydenta Rzeczpospolitej z dnia 27 czer-wca 1934 r.-Koi2ks
Handlowy [Ordinance of the President of the Republic of June 27, 1934-Commercial
Code], 1934 Dz.U., no. 57, item 502, as amended [CoM. CODE].
51. Obwieszczenie Prezesa Rady Ministr6w z dnia 17 marca 19SO r. w spra%ia
ogloszenia jednolitego tekstu ustawy z dnia 14 czerwca 1960r.-Kodeks postqpowania administracyjnego [Notice of the Chairman of the Council of Ministers of Mar. 17, 19SO on
the Announcement of the Integrated Text of the Law of June 14, 1960--Code of Administrative Procedure], 1980 Dz.U., no. 9, item 26 [ADNi. PRO. CODE].
52. All basic social, economic and political questions are regulated by law , ordinances, decrees, and resolutions. The supreme legislative body in Poland is the Parliament,
which is divided into two chambers, the Sejm and the Senate. A law may be drafted by a
Ministry and then presented to the Council of Ministers w hich decides %%hetherto submit it
to the Parliament, or a draft may be prepared by the Parliament. After two or three re2dings in the Sejm, the draft law must receive a simple majority of votes before passing to the
Senate for review. The law is enacted once it is signed by the President of the Republic of
Poland and after its publication in Dziennik Ustaw. A law may provide for the issuance of
executive acts by the Council of Ministers or by individual Ministers. Executive acts,
subordinate to laws enacted by Parliament, may either be ordinances or decrees.
53. Of the three major legal traditions, civil law, common law, and socialist law, the
civil law tradition is the oldest and the most widely distributed. The traditional date of its
origin is 450 B.C., the supposed date of publication of the Tables of Rome. Jon!; HENP.4
MERRYMAN, THE Cnrvi LAW TRADmOm. AN INTRODUCTION TO Tie LEGAL S'VE'M. OF
WEsTEm EURoPE AND LAT= AzmERaCA 2 (1985). Roman civil law, canon la%, and commercial law are the three sub-traditions within the civil law tradition that are the principal
sources of the concepts, institutions, and procedures of the cihil law legal tradition; Five
basic codes embody these sub-traditions today: civil, civil procedure, commercial, criminal
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World War II, Poland preserved the existing legal system except
where it was inconsistent with socialist principles. 4 Many of the core
sections of Poland's Civil Code, such as the contract law provisions
which were based on the 1933 Law of Obligations, remained in force
throughout the era of central planning. Amendments to the Civil
Code in 1989, 5 1990, 6 and 199157 eliminated various ideological proclamations, but did not increase the precision of many remaining provisions. In developing a legal system appropriate to a market economy,
much of Poland's Civil Code does not need to change, but Poland
does need to build up a body of rules and practice based on existing
doctrine.5
In addition, although Poland's legal structure is generally satisfactory, practice is still very uncertain in most areas, and the general nature of the laws leaves wide discretion for administrators and courts. 9
Civil liability is determined by the courts, which have been dramatiprocedure, and penal. Id. at 13. One significant distinction of the civil law tradition from
the common law tradition is the absolute sovereignty of the state such that only statutes
enacted by the legislative power are law, and judicial decisions are not binding as law. Id.
at 22. The legislature can delegate the power to promulgate regulations having the force of
law to administrative organs, but delegated legislative and administrative regulations are
effective as law only within the limits of the power delegated. Id. at 23.
54. Gray et al., supra note 46, at 19. For example, the Polish Civil Code of 1964 reflected a mature system of contract law under socialism. This Code maintained many of
the provisions found in the 1933 Code of Obligations but integrated a variety of socialist
adaptations. Id.
55. 1989 Dz.U., no. 3, item 11.
56. 1990 Dz.U., no. 17, item 98; 1990 Dz.U., no. 51, item 298, art.48; 1990 Dz.U., no.
55, item 321.
57. 1991 Dz.U., no. 35, item 155, art. 123; 1991 Dz.U., no. 94, item 418.1991 Dz.U. no.
111, item 480, art. 38.
58. Gray et al., supra note 46, at 21-22. For example, contracting under central planning officially embraced the principle of "freedom of contract," yet in practice there was
very little freedom. Contracts were set by the plan and were subject to principles of social
co-existence and political needs of the state. Application of the "freedom of contract"
principle under a market system will bring new meaning to this principle. Similar reinterpretations are likely in many arenas of private interactions. Id. at 22.
59. Id. at 2. The judiciary is subordinate to the Parliament and does not have the
power to declare statutes null and void. Id. at 28. The structure of the Polish judiciary is
similar to that in other continental European systems. The Supreme Court, the highest
court in the system is composed of about 100 judges appointed by the President for fiveyear terms. It is divided into several chambers: civil, administrative, social, criminal, and
military. Each chamber is divided into specialized sections. The civil chamber deals with
all private matters. The Supreme Court's role is to review legal issues in final decisions of
general appellate courts and the Supreme Administrative Court.
Only certain high public officials can bring cases directly before the Supreme Court
for review. Parties to the dispute may petition these officials to bring a case before the
Supreme Court. Most cases are decided by panels composed of three judges. Id. at 27.
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cally expanded. Because of the pace of reforms, wide discretion, and
general lack of precedent, some investors feel that Poland's judicial
decisions determining environmental liability are unpredictable.
Thus, investors are uncertain of their potential financial and legal
obligations.
B. The Polish Commercial Code
The Polish Commercial Code, first introduced in 1934, is a product of the Polish legal community's movement in support of codification following World War I and has been amended several times.1
Despite the existence of the Commercial Code, the centrally planned
economy imposed on Poland during the Soviet-dominated period of
communist rule precluded private initiative in most areas of the economy.6 Consequently, during this period the Commercial Code was
rarely used 62 although some of its provisions remained in force and
certain state-owned entities were organized as Commercial Code
companies. 63Beas
Because the Commercial Code was largely unused for
forty years, it did not develop through practical application as similar
laws did in western market economies. 64 Beginning with the enactment of the Law on State-Owned Enterprises of 19S1 (State Enterprises Law), 65 which opened up the possibility of creating joint
60. Waclaw W. Soroka, HistoricalStudies of Polish Law, in POLH L.%w TtfROUGH.
ouT rHm AGEs, 9, 25 (Wenceslas J. Wagner ed., 1970). The Commercial Code as
amended in 1946 (1946 Dz.U., no. 57, item 321), in 1950 (1950 Dz.U., no. 34, item 312), in
1964 (1964 Dz.U., no. 16, item 94), in 1969 (1969 Dz.U., no. 13, item 95), in 19S3 (19B
Dz.U., no. 41, item 326), in 1990 (1990 Dz.U., no. 17, item 98 & no. 51, item 298), and in
1991 (1991 Dz.U., no. 35, item 155 & no. 94, item 418).
61. Caroline Brzezinski, The EC-PolandAssociation Agreement: Harmonizationof an
Aspiring Member State's Company Law, 34 HARV. INT'L LJ. 105, 103-109 (1993). The
Polish Communist Constitution of 1952 stated that the socialist economic system, based on
socialized means of production and socialist production relations, shall constitute foundations of the socio-economic system of the Polish People's Republic. KoN;SnTrUCJA PoLsKmi

RzECZOsPoLrrEJ LuDOnwnT [CONsTITr.rro.- OF THE POLISH PEor-oP's RErunu3Uc],

1952 Dz.U., no. 33, item 232, art. 11. In 1989 article 11 was repealed and a new article 6
was added guaranteeing freedom of economic activity regardless of the form of ownership.
Ustawa z dnia 29 grudnia 1989 r. o zmianie konstytucji Polskiej Rzeczypospolitej Ludowej
[Law of Dec. 29, 1988 amending the Constitution of the Polish People's Republic], 1933
Dz.U., no. 75, item 444, arts. 1(4), 1(7).
62. David Gordon, The Polish ForeignInvestment Law of 1990,24 INT'L Lkw 335,339
(1990). During the Communist period Polish universities did not teach the Commercial
Code nor was it litigated in Polish courts. Gray et aL, supra note 46, at 9.
63. Gray et al., supra note 46, at 9 n.11.
64. Id. at 9.
65. Ustawa z dnia 25 wrzenia 1981 r. o przedsiqbiorstw ach pafistwoych [Law of
Sept. 25, 1981 on State-Owmed Enterprises], 1981 Dz.U., no. 24, item 122 [hereinafter State
Enterprises Law].
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ventures with foreign or domestic partners, the Commercial Code
was
66
revitalized to accommodate Poland's economic liberalization.
The Commercial Code presently provides for two corporate
forms, the limited liability company (sp6lka z ograniczong
odpowiedzialnoicig)67 and the joint stock company (sp61ka akcyjna).68
The joint stock company has a larger capitalization requirement than
the limited liability company 69 and anticipates less involvement on the
part of shareholders in the operation of the company. In general, the
limited liability form imposes less rigorous requirements on shareholders than the joint stock form. ° The liabilities of a joint stock
company or a limited liability company are limited to the total value
of its assets and, thus, shareholders of these corporate entities 71
may not
company.
the
of
obligations
the
for
liable
be held personally
C. Polish Regulation of the Environment
1. Substantive Environmental Requirements
Poland has in place a comprehensive framework of legislation
regulating environmental protection based on Poland's Constitution,
specific substantive statutes and regulations addressing environmental
media, and statutes and regulations authorizing the establishment of
administrative bodies to execute environmental policy. 2 The fundamental vehicle for environmental protection in Poland is administra66. Gray et al., supra note 46, at 9.
67. COM. CODE arts. 158-306. The limited liability company is designated "Sp. z

o.o."

in Polish company names. The limited liability company resembles the French soclkt6
anonyme d responsibilitglimitge (S.A.R.L.), the German Gesellschaft mit beschrankterHaftung (GmbH), and the American close corporation. Gray et al., supra note 46, at 10; Georgios N. Boukaouris, Joint Ventures in the USSR, Czechoslovakiaand Poland,21 CASE W.
REs. J. INT'L L. 1, 27 (1989).
68. CoM. CODE arts. 307490. The joint stock company is designated "S.A." in Polish
company names. The joint stock company resembles the French socit, anonyme (S.A.),
the German Aktiengesellschaft (AG), and the American publicly held company. Gray ct
al., supra note 46, at 10; Boukaouris, supra note 67, at 27.
69. Com. CODE arts. 159(2), 311(1).
70. Gray et al., supra note 46, at 13.
71. Com. CODE arts. 159(3), 307(3); see also Andrzej Kidyba, Sp6lka z ograniczong
odpowiedzialnocig, in ZARYS PRAWVA SPO1EK [OUTLINE OF COMPANY LAW] 80 (Ryszard
Skubisz ed., 1992); 1 ANDRzE; W. WINIEWsKI, PRAWO 0 SP6lKAcM: PODRCZNIK
PRAKTYczNY [COMPANY LAWv: PRACTICAL GuIDE] 23 (1992). In order to have legal personality and limited liability, limited liability companies and joint stock companies must be
registered in a commercial register maintained by a registration court. Com. CODE arts.
171(1), 335(1).
72. Susan S. Cummings, Polish EnvironmentalRegulation: The State of Poland'sEnvironment, GovernmentalAuthorities and Policy, 16 SUFFOLK TRANSNAT'L L. REv. 379,39091 (1993).
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five law, which although not specifically defined, is a combination of
the Code of Administrative Procedure and substantive law regulating
public issues. Public issues include both the organization and authority of the state and the relationship between the state and the individual which is founded on the principle of inequality. The state defines,
implements, and enforces the rights and duties of the individual on the
basis of existing laws and regulations and in accordance with the applicable procedures. Thus, the Code of Administrative Procedure and
specific environmental statutes and regulations together form the
heart of environmental law in Poland.
Polish regulatory provisions establish rules concerning environmental protection based on a system of permits, licenses, and administrative decisions to use the environment, as well as sanctions for
violations. An investor intending to build or operate a commercial or
industrial facility in Poland must meet land use and construction requirements, applicable environmental impact assessment requirements, and operational requirements. Environmental policy-making
is carried out primarily by the central government, 3 while the District
Environmental Protection Divisions in the forty-nine districts perform
general executive functions corresponding to the tasks of the central
government, including issuing environmental permits and land use
permits. 74 The State Inspectorate of Environmental Protection is the
enforcement arm and exercises its functions through the Chief Inspector of Environmental Protection and District Inspectorates for Environmental Protection. 75
Depending on the proposed activity, an investor may be required
to obtain permission to build on a given site, an administrative deci73. The Ministry of Environmental Protection is responsible for protection of the environment, management of natural resources, management of waters, protection against
floods, and protection and management of forests, meteorology, hydrology, and geology.
The Ministry of Environmental Protection is also empowered to determine the principles

of state policy with respect to environmental protection, natural resources, and forestry; to
participate in social, economic, and financial planning;, and to create economic, financial,
organizational and technical conditions for environmental protection. In addition, its duties include the management of natural resources and forestry, creation of conditions for
economic, scientific and technical cooperation with other countries, preparation of opinions on scientific projects in its area of responsibility, determination of the principles of
environmental protection and of rational management of waters, forests and mining, and
determination of the principles for the introduction of new technology. Ministry of Environmental Protection Law, arts. 2-4.
74. See supra note 19. Fees imposed by the District Environmental Protection Diision may be appealed to the Minister of Environmental Protection and then to the
Supreme Administrative Court.
75. State Inspectorate Law, arts. 1, 3-5.
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sion approving an investment plan, and a construction permit. 76 The
1984 Land Use Planning Act and the 1980 Environmental Protection Law as amended in 1987 introduced into Polish law the requirement of an environmental impact assessment known as Ocena
Oddzialywania na Srodowisko (EIA)." 7 In 1989 the Minister

of Environmental Protection established a special Commission
for EIAs which is headed by one of Poland's most prominent
environmental activists.78 Operational permits are required for air
76. Ustawa z dnia 24 paidziernika 1974 r.-Prawo budowlane [Building Law of Oct.
24, 1974], 1974 Dz.U., no. 38, item 229; Ustawa z dnia 12 lipca 1984 r. o planowaniu przestrzennym [Law of July 12, 1984 on Land Use Planning], 1984 Dz.U., no. 17, item 99 [hereinafter Land Use Planning Law]; Rozporzqdzenie Ministra Gospodarki Terenowej i
Ochrony grodowiska z dnia 20 lutego 1975 r. w sprawie nadzoru urbanistyczno-budowlanego [Ordinance of the Minister of Environmental Protection of Feb. 20, 1975 on Urban
Construction Supervision], 1975 Dz.U., no. 8, item 48; Rozporz~dzenie Ministra Administracji, Gospodarki Terenowej i Ochrony grodowiska z dnia 3 lipca 1980 r. w sprawie
warunk6w technicznych, jakim powinny odpowiadad budynki [Ordinance of the Minister
of Administration of July 3, 1980 on Technical Requirements to be Fulfilled by Buildings],
1980 Dz.U., no. 17, item 62; Obwieszczenie Ministra Gospodarki Przestrzennej i Budownictwa z dnia 16 lutego 1990 r. w sprawie ogloszenia jednolitego tekstu rozporzqdzenia Rady
Ministr6w z dnia 27 czerwca 1985 r. w sprawie podzialu inwestycji oraz zakresu, zasad i
trybu ustalania ich lokalizacji [Notice of the Minister of Construction of Feb. 16, 1990 Regarding the Announcement of the Integrated Text of the Ordinance of the Council of Ministers of June 27, 1985 on the Classification of Investments and the Scope, Principles and
Procedures of Their Location], 1990 Dz.U., no. 11, item 75.
77. Land Use Planning Law, art. 39; Environmental Protection Law, arts. 63-70 (permitting district governments to require investors, owners, or administrators of construction
projects to undertake an EIA); Zarzqdzenie Ministra Ochrony grodowiska, Zasob6w
Naturalnych i Legnictwa z dnia 23 kwietnia 1990 r. w sprawie inwestycji szczeg6lnie szkodliwych dla grodowiska i zdrowia ludzi oraz warunk6w, jakim powinna odpowiada6
sporzqdzona przez rzeczoznawe, ocena oddzialywania inwestycji i obiekt6w budowlanych
na grodowisko [Decree of the Minister of Environmental Protection of Apr. 23, 1990 on
Investments Exceptionally Harmful to the Environment and Human Health and the Conditions of Environmental Impact Assessments Regarding Investments and Buildings Prepared by Experts], 1990 M.P., no. 16, item 126 [hereinafter EIA Decree]. M.P. is the
abbreviation for Monitor Polski, or Polish Monitor, the official journal publishing legal
regulations ranking lower than those published in the Dziennik Ustaw.
The Ocena Oddzialywania na Srodowisko is equivalent to the Environmental Impact
Statement, used in the United States and the Environmental Impact Assessment used in
Western Europe. Andrzej Kassenberg, Assessment of the Impact Excrted Upon the Environment the Preventive Tool of Environment ProtectionPolicy, 1 BULL. COMM. FOR ENVL.
IMPACT AssEssmENT POL. 2 (1992). EIAs are required with respect to investments that
are exceptionally harmful to the environment and human health, as well as to those investments that could result in deterioration of the environment. Environmental Protection
Law, art. 70(5); EIA Decree, art. 1. For an overview of EIAs in Poland see Urszula Rzeszot & Christopher Wood, Environmental Impact Assessment in Poland:An Emergent Process, 7 PROJECr APPRAISAL 83 (June 1992).
78. Order No. 22 by the Minister of Environment Protection and Natural Resources of
December 29, 1989 on Establishment of the Commission for Opinions on the Influence
upon Environment, 1 BULL. COMM. FOR ENVTL. IMPACT AssESSMENT POL. 14 (1992) (cre-
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emissions, 79 water use and waste-water discharge,

3

and waste man-

ating Environmental Impact Assessment Commission to review projects of national importance and exceptionally harmful to the environment).
79. Environmental Protection Law, arts. 25-32; Rozporz~dzenie Ministra Ochrony
grodowiska i Zasob6w Naturalnych z dnia 17 kwietnia 1987 r. w sprawie dopuszczalnych
do wprowadzenia do powietrza atmosferycznego rodzaju i ilogci substancji zaniecz3szczajqcych wytwarzanych przez silniki spalinowe [Ordinance of the Minister of Environmental
Protection of Apr. 17,1987 on the '1,pes and Amounts of Admissible Combustion EngineGenerated Pollutants], 1987 Dz.U., no. 14, item 87; Rozporz4dzenie Ministra Ochony
grodoviska, Zasob6w Naturalnych i Leguictwa z dnia 12 lutego 1990 r. w sprawie ochrony
powietrza przed zanieczyszczeniem [Ordinance of the Minister of Environmental Protection of Feb. 12, 1990 on the Protection of the Air against Pollution], 1990 Dz.U., no. 15,
item 92 [hereinafter Air Protection Ordinance]; Rozporzgdzenie Rady Ministr6w z dnia 21
grudnia 1991 r. w sprawie oplat za gospodarcze korzystanie ze g4rodowiska i wprovadzanie
w nim zmian [Ordinance of the Council of Ministers of Dec. 21,1991 on Charges for Ecanomic Use of the Environment and Making Changes Therein], 1991 Dz.U., no. 125, item
558, [hereinafter Ordinance on Charges for Economic Use], as amended by the Ordinance
Regarding Applicable Fees and Ordinance Repealing Fee Reduction.
80. See Ustawa z dnia 24 paldziemika 1974 r.-Prawo wodne [Law of Oct. 24, 1974Water Law], 1974 Dz.U., no. 38, item 240, as amended [hereinafter Water Law];
Rozporz4dzenie Ministra Zdrowia i Opieki Spolecznej z dnia 31 maja 1977 r. w sprawie
warunk6w, jakim powinna odpowiadad woda do picia i na potrzeby gospodarez [Ordinance of Minister of Health and Social Security of May 31, 1977 on the Requirements
Which Should be Fulfilled by Potable Water and Water Used for Economic Purpose],
1977 Dz.U., no. 18, item 72, as amended by Potable Water Requirements Ordinance;
Rozporzqdzenie Rady Ministr6w z dnia 3 czerwca 1977 r. w sprawie nadzoru i kontroli
gospodarki wodnej [Ordinance of the Council of Ministers of June 3, 1977 on Supervision
and Control of Water Management], 1977 Dz.U., no. 19, item 78; Rozporzqdzenie Rady
Mlnistr6w z dnia 11 marca 1985 r. w sprawie rodzaj6w szczeg6lnego korzystaria z w6d oraz
wykonywania i eksplotacji urz~dzefi wodynych nie %3magajgcYch pozvollenia
wodnoprawnego [Ordinance of the Council of Ministers of Mar. 11, 1985 on Types of Special Use of Waters and the Construction and Exploitation of Water Equipment Not Requiring a Water Permit], 1985 Dz.U., no. 13, item 55; Rozporzqdzenie Rady Ministr6w z
dnia 2 listopada 1985 r. w sprawie zasad i trybu ustalania kary pieniIej za pob6r %;ady
w
ilogci wiqkszej ni2 ustalona w pozwoleniu wodnoprawnym [Ordinance of the Council of
Ministers of Nov. 2, 1985 on the Principles and Methods of Determining Fees for Extraction of Water in Amounts Greater than Those in a Water Permit], 1985 DzLU., no. 52, item
271; Rozporz~dzenie Rady Ministr6w z dnia 21 grudnia 1991 r. w spravie oplat za
szczeg6lne korzystanie z w6d i urz~dze6 wodnych [Ordinance of the Council of Ministers
of Dec. 21, 1991 on Fees for Special Use of Water and Water Equipment], 1991 Dz.U., no.
125, item 556.
See also Rozporz4dzenie Rady Ministr6w z dnia 21 grudnia 1991 r. w sprawie kar
pieniqinych za naruszanie warunk6w, jakim powinny odpowiadad cieki wprowadane do
w6d lub do ziemi [Ordinance of the Minister of Environmental Protection of Dec. 21, 1991
on Fines for Violation of Requirements Applicable to Waste Discharged into the Water or
Ground], 1991 Dz.U., no. 125, item 557 [hereinafter Waste Discharge Violations Ordinance]; Zarzqdzenie Ministra Rolnictwa z dnia 26 stycznia 1976 r. w sprawie jakim
powinien odpowiada6 operat wodnoprawny [Decree of Minister of Agriculture of Jan. 26,
1976 on the Requirements to be Fulfilled by Water Operation Permit], 1976 M.P., no. 6,
item 32; Rozporzdzenie Ministra Ochrony Srodowiska, Zasob6w Naturalnych i Lenictwa
z dnia 5 listopada 1991 r. w sprawie klasyflikacji w6d oraz warunk6w, jakim powinny
odpowiada6 9cieki wprowadane do w6d lub ziemi [Ordinance of the Emironment Minister
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agement.8 1 Waste-water discharge and air emission permits are
granted based on ambient air and water quality as well as discharge
and emission standards.82
Administrative liability arises in the event of violations of permits, statutes, regulations, and other legal requirements. Companies
violating environmental laws are subject to administrative liability for
fines and injunctions. Fines are imposed for exceeding the limits allowed in permits.8 3 Fines can be reduced by the amount of money the
polluter invests in environmental protection.84 In certain situations,
of Nov. 5, 1991 on the Classification of Waters and the Required Conditions for Wasto
Disposal into Waters or the Soil], 1991 Dz.U., no. 116, item 503 [hereinafter Ordinance on
Water Classification].
81. Environmental Protection Law, arts. 53-58; Rozporz~dzenie Ministra Zdrowia i
Opieki Spolecznej z dnia 28 grudnia 1963 r. w sprawie wykazu trucizn i 9rodk6w szkodliwych [Ordinance of the Minister of Health of Dec. 28, 1963 on Toxins and Hazardous
Substances], 1964 Dz.U., no. 2, item 9, as amended; Rozporzqdzenie Rady Ministr6w z dnia
30 wrze~nia 1980 r. w sprawie ochrony grodowiska przed odpadami i innymi
zanieczyszczeniami oraz utrzymania czysto9ci i porzqdku w miastach i wsiach [Ordinance
of the Council of Ministers of Sept. 30, 1980 on the Protection of the Environment against
Waste and Other Pollution and the Maintenance of a Clean Environment and Order in
Towns and Villages], 1980 Dz.U., no. 24, item 91; Ustawa z dnia 1 lutego 1983 r.-Prawo o
ruchu drogowym [Law of Feb. 1, 1983 on Road Traffic], 1980 Dz.U., no. 6, item 35;
Obwieszczenie Ministra Ochrony grodowiska, Zasob6w Naturalnych i Legnictwa z dnia 11
wrzeania 1991 r. w sprawie ogloszenia jednolitego tekstu rozporzqdzenia Rady Ministr6w z
dnia 23 grudnia 1987 r. w sprawie wysokogci, zasad i trybu nakladania kar pieniqknych za
nieprzestrzeganie wymagati ochrony grodowiska [Notice of the Minister of Environmental
Protection, Natural Resources and Forestry of Sept. 11, 1987 on the Announcement of the
Integrated Text of the Ordinance of the Council of Ministers of Dec. 23, 1987 on the
Amounts, Principles and Procedure of Imposing Fines for Violation of Environmental Protection Rules], 1991 Dz.U., no. 89, item 404 [hereinafter Ordinance on Fines for Violations]; see also Ordinance on Charges for Economic Use, as amended by Ordinance
Repealing Fee Reduction.
82. Potable Water Requirements Ordinance (setting ambient water quality standards);
Ordinance on the Classification of Waters, arts. 11(1), 12 (setting discharge limit values for
waste-water); Air Protection Ordinance (regulating permissible concentration levels of
pollutants in ambient air and setting permissible emission levels of sulfur dioxide, nitrogen
dioxide, and particulates).
For a thorough discussion of Poland's air and water quality standards see World Bank
Environmental Strategy, supra note 11, 1 79-92. Although it is widely known that there is
severe environmental contamination in Poland, there is less information disseminated
about the Polish ambient air standards which are far stricter than relevant Western standards. Id. 9. For example, although 97% of municipalities in Poland exceed the Polish
annual average particulate standards, only a few areas exceed the relevant EC standards.
Id.
83. See Ordinance on Fines for Violations; Waste Discharge Violations Ordinance.
The imposition of a fine by the District Inspectorate for Environmental Protection may be
appealed to the Chief Inspectorate, and a final decision of the Chief Inspectorate may be
appealed to the Supreme Administrative Court if it was issued in violation of law.
84. Environmental Protection Law, art. 110c; Water Law, art. 130c.
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the District Environmental Inspectorate may also order the cessation
of an enterprise's polluting operations, s
Poland has several financial institutions established to advance
environmental protection goals. The National Fund for Environmental Protection and Water Economy (National Fund) receives forty
percent of the environmental fees and fines collected and recycles
these resources into environmental investments.96 Thus, the National
Fund subsidizes forty percent of investment in environmental protection in Poland and in 1992 assisted in the realization of twelve trillion
zlotys of pro-environment investmentP The National Fund is also
the co-organizer and principal shareholder of the Environmental Protection Bank and subsidizes the Bank's low-interest loans for investment in environmental protection.as Finally, Poland established the
ECOFUND Foundation to administer the funds resulting from the
debt-for-environment swap program.s9 Poland's structure for funding
environmental protection is one of the most developed in the region. 0
85. Environmental Protection Law, arts. 31,51, 83; State Inspectorate Law, arts. 2, 13.
86. Environmental Protection Law, arts. 87, 87b. The National Fund has used the-e
resources for some high-priority investments. World Bank Environmental Strategy, supra
note 11, 65. It is possible that the National Fund could eventually play a role in the
cleanup of past environmental damage where it is necessary to provide funding at a national level Id. 66. National Fund expenditures represent 30% of investment in cleanup
in Poland. Rohwedder, supra note 24, at 4. For example, in 1992 the National Fund distributed between $300 and $400 million from fees and fines to municipal governments for
building sewage systems and installing air filters. Id
87. Kredyty i dotacje z Funduszu Ochrony Srodowiska"Intenrenjionizm ekologiczny
[Loans and Subsidies from the Environmental Protection Fund Environmental Intercn-

tionism], Rz:czPosPoLrrA, July 13,1993, at 5. In 1992,12 trillion zlo s was approximately
$880 million.
88. Gdzie szuka6 tanich kredyt6w przy podejmowaniu inwestycji shicych ochronie
Srodowiska? [Where to Fnd Cheap Loans When UndertakingInvestment in Environmental
Protection],RzEczPosPoLrrA, July 29, 1993, at 15. The Bank for Enironmental Protection gives credits for remedying water pollution, air waste recycling, and production of
pollution control equipment.
89. See The Republic of Poland, Polish Environmental Foundation, ECOFUND Charter, Apr. 1992, para. 5(2) (on file with author) [hereinafter ECOFUND Charter]. Under
the debt relief agreement between Poland and the Paris Club of creditor nations, creditors
can forgive 10% of Poland's debt provided that the funds are used for certain emironmental purposes. Rohwedder, supra note 24, at 4. These funds can be allocated for protection
of the air, Baltic Sea, climate, and bio-diversity. ECOFUND Charter, para. 5(2).
90. Konferencia prasowa Hanny Suchockiej: Prywatvzacjf nale~y kontynuowat' [Press

Conference with Hanna Suchocka. PrivatizationShould Continue], RZEcZFOSFoLITA, Aug.
6, 1993, at 2.
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Civil Law Liability and Environmental Protection

Although a property owner's obligations with regard to air emissions, water use and discharge, noise and vibration, and certain types
of waste disposal can be clearly established under existing Polish law,

responsibility for soil contamination and the potential liability resulting from soil contamination are more difficult to define. Polish environmental law does impose a general obligation on entities conducting
economic activity to restore the environment to its proper state. 91 Polish law does not, however, specifically require cleanup of contaminated soil or define standards of environmental quality for
contaminated soilf2 The district environmental authorities may, at
their discretion, require the restoration of the environment to its
proper state and they have the authority to define the scope of such
obligation.9' In addition, if the enterprise cannot meet this obligation,
it may be subject to a penalty.94 If such provisions were implemented
to create an obligation, it is not clear who bears the financial responsibility for contamination of the property.95 The nature of the obliga91. Environmental Protection Law, art. 82(1) (an organizational unit or natural person
conducting economic activity with a harmful impact on the environment has the obligation
to undertake measures to eliminate the cause of such harmful impact and restore the environment to its proper state).
92. Investors' Environmental Guidelines, supra note 1, at 20.
93. Environmental Protection Law, art. 82(2) (the district environmental protection
division, taking into account the public interest, the existing level of contamination or
threat to the environment and realistic possibility of execution, is competent to define
through issuance of a decision the extent and method of execution of such obligation).
94. Id. art. 82(3) (if it is not possible to meet the obligation defined in article 82(1), the
district authority can require the organizational unit or natural person to pay the National
Fund or district fund for environmental protection and water economy an amount corresponding to the damage resulting from the violation of the environment).
95. Some investors are concerned that a property owner may be liable for environmental contamination of real property based on article 82 of the Environmental Protection
Law. Article 82(1), which defines the obligation under article 82, states that the article
applies to natural persons and organizational units conducting economic activity with a
harmful impact on the environment. The Environmental Protection Law defines an organizational unit as economic entities as defined by the Law on Economic Activity and organizational units not conducting economic activity. Environmental Protection Law, art. 3(8).
The Law on Economic Activity defines an economic entity as natural persons, legal persons, and organizational units without legal personality created in accordance with the law,
if the entity's activity includes conducting economic activity. Ustawa z dnia 23 grudnia
1988 r. o dzialalnofci gospodarczej [Law of Dec. 23, 1988 on Economic Activity], 1988
Dz.U., no. 41, item 324, as amended. Thus, mere ownership of property would not trigger
an obligation under article 82(1), while an entity which does not own property but conducts economic activity might be liable for contamination caused by such activity.
Although under article 82(1) alone it appears that a former owner would not be liable
for contamination of property after having sold the property, article 82(1) and the Civil
Code together provide a basis on which a former owner might be liable for contamination
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tion that the Environmental Protection Law creates remains uncertain
because of the lack of precise definitions, enforcement of these provisions, and precedent in this area. 96
Poland's civil law does not contain specific provisions addressing
environmental protection, 97 but general civil law provisions on liability apply to damage to the environment. 9s An analysis of the present
understanding of liability under the existing interpretation of the Civil
Code therefore gives an indication of potential liability for soil
contamination.
There are three main types of tort liability under the Civil Code
that could potentially apply to ground contamination: preventive liability which provides a basis for equitable relief;99 strict liability;-3
and liability based on fault. 01 This Article will briefly describe each
form of liability in light of a company's potential environmental protection obligations arising under the Civil Code.
(a) Preventive liability

Preventive liability in Polish law provides the legal equivalent of a
remedy in equity, resulting in either a court order prohibiting a certain
act (prohibitory injunction) or ordering the execution of a certain act
(mandatory injunction). Preventive liability exists where there is a
threat of damage and gives rise to a duty to prevent such damage. A
company that owns real estate may be prevented from conducting activity which directly or indirectly interferes with the use of neighboring real estate or activity which may result in damage to another
that existed on the date of sale. Environmental Protection Law, art. 32(1); Cit, CODE art.
556 (seller is liable to buyer for defects that decrease property's value or usefulness for
purposes contemplated in the contract and for misrepresentations made by sellar).
96. There is no definite information whether article 52 of the Enmironmental Proteztion Law has ever been litigated in the Polish courts or whether an administrative decision
has been issued on this basis.
97. Stanislaw Wajda & Jerzy Sommer, Environmental Liability in Property Transfer in
Poland, in World Bank, Environmental Liability and Privatization in Central and Eastern
Europe 158, 164 (Draft, Sept. 1993) (unpublished document written for the World Bank,
on file with author).
98. Environmental Protection Law, art. 80 (organizational units and natural persons
are liable under civil law for damages resulting from action or inaction that has a harmful
effect on the environment). The Civil Code, however, does not define "damaP2," 'en ironmental damage," or "environmental liability." Wajda & Sommer, supra note 97, at 164
n.151.
99. Civ. CODE arts. 144,222, 439.
100. Id. arts. 435-437.

101. Id. arts. 415-418, 429, 431(1).
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person.102 The court may grant the owner of neighboring property an
injunction prohibiting not only the release of emissions that interfere
with utilization of neighboring property but also the underlying activity causing such emissions. 0 3 Thus, a neighboring property owner
may be able to enjoin a company from emitting substances that are
14
harmful to the environment under the provisions of the 1980 Law. 0
A neighboring property owner may also be able to force a company in
violation of environmental legislation to comply with applicable environmental legislation. 0 5

One provision of the Civil Code has enormous potential as a basis
for injunctive relief from environmental damage, although it has
102. Id. art. 144 (owner of real estate has duty to refrain from activities that would
disturb utilization of neighboring real estate), art. 439 (anyone directly threatened by damage that would result from behavior of another person including, but not limited to a lack
of proper supervision over operation of enterprise or business managed by it, or over condition of a building or another installation in its possession, has a cause of action for an
injunction to avert imminent danger and if necessary to provide appropriate security).
Article 144 of the Civil Code prohibits indirect emissions that interfere with the use of
neighboring property. Orzeczenie SN z 15 marca 1968 r. [Ruling of the Supreme Court of
Mar. 15, 1968], I1 CRN 41/68, 15 GSiP 1968 (directing rain water with a man-made device
from one property to another is prohibited because it is a direct interference with the use
of neighboring property). Emissions of noise, smoke, gas, dust, odor, and steam are prohibited activity indirectly interfering with the use of neighboring property. ANDRZEJ
REmBLINSKI ET AL., KODEKS CYWILNY z KOMENTARZEM [CIVIL CODE COMIMENTARY] art.
144, thesis 1 (1989) [hereinafter CIVIL CODE COMrmNTARY]. A determination of whether
an emission indirectly interferes with the utilization of neighboring real estate depends
upon 1) the social and economic uses of both properties, and 2) their relation to the surrounding property and its uses, i.e., whether the surrounding property is industrial, residential, or recreational. Id. art. 144, thesis 4.
103. Orzeczenie SN z 3 czerwca 1983 r. [Ruling of the Supreme Court of June 3, 1983],
III CRN 100/83, OSN 1984, poz. 10 (on the basis of articles 222(2) and 144 of the Civil
Code, the court granted an injunction prohibiting the construction of a chicken house
which, after completion, would cause noises and odors interfering with the plaintiffs' use of
neighboring residential property); CIV. CODE arts. 144,222(2) (a property owner is entitled
to a claim for restoration to the former state in accordance with the law and to forbearance
from infringement against any person who infringes upon his ownership in a manner other
than by depriving him of factual control of the thing). "Restoration of the state in accordance with the law" means "restoration of the former state" or the undisturbed state and
can require action if necessary to reverse the interference. CIVIL CODE COMMENTARY,
supra note 102, art. 222, thesis 18.
104. CIVIL CODE COMMENTARY, supra note 102, art. 144, thesis 7.
105. In the event of a violation of environmental regulations both the owner and possessor of neighboring real estate have a cause of action against anyone whose inaction
disturbs the use of such real estate. Id. art. 144, thesis 12; Environmental Protection Law,
arts. 81, 83.
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rarely been used to date. 106 Article 439 of the Civil Code grants any
party, directly threatened by damage the right to relief from such damage rather than linking the right to injunctive relief to the ownership
of property.'0 7 Thus, anyone threatened by damage from a company
may require the company to undertake measures to avert an imminent danger, including the installation of pollution control
equipment."'
(b) Strict liability

A company that uses natural forces is strictly liable for damages
caused by its operations to a person or property. 1' 9 Most state-owmed
companies in the process of privatization use natural forces within the
meaning of the Civil Code. 10 Under the Civil Code's strict liability
provisions, a company may be liable for damage resulting from pollution of the environment, particularly the water and air,"' regardless of
whether it is operating in compliance with existing standards." If a
company is in compliance with applicable environmental regulations,
PPnAWNA PODNMOT6W
106. WojcmcH RADECKI, ODPOWmDZtA.LO
n
PODARCZYCH W OCHRONIE RODOWISKA [LEGAL LiAnm=u" OF Eco.;omic E .ENvrRoNmNTAL PROTECTION] 164 (1990).

GoSs xr

107. Cn,. CODE art. 439.
108. A party who establishes the existence of a danger that could result in damage has
the right to demand the installation of pollution control equipment to eliminate such danger. CIVIL CODE Co~~mtNTARY, supra note 102, art. 439, theses 2, 3.
109. CN,. CODE art. 435(1) (anyone who conducts an enterprise or business using natural forces such as steam, gas, electricity, and liquid fuels is liable for damage to any pzrson
or property caused through the operation of the enterprise or business unless the damage
resulted from force majeure or exclusively from the fault of the injured party or a third
person). Natural forces may also include but are not limited to water, wind, and nuclear
power. CVVIL CODE CNxnrNTARY, supra note 102, art. 435, thesis 1.
110. CxV. CODE art. 435. Article 435 imposes strict liability on factories, transportation
enterprises, national machinery stations, energy producers, nuclear power plants, and nuclear reactors. CIvrL CODE COmzmNTARY, supra note 102, art. 435, thesis 1. The plaintiff
must establish a causal link between the damage and the activity of the enterprise, but does
not have to establish a causal link between the damage and the use of natural forces. Id.
thesis 4.
111. CrviL CODE CONmiENTARY, supra note 102, art. 435, thesis 7.
112. A polluter is liable for damages to a third person that meet the requirements of
articles 361 and 435 of the Civil Code even if the underlying activity causing such damage is
legal. Uchwala SN z 7 kwietnia 1970 r. [Resolution of the Supreme Court from Apr. 7,
1970], I1 CZP 17170, OSPiKA 1971, poz. 169 (holding glass factory liable for damages to
vegetables destroyed by such factory's emissions even though its emissions were below
level of concentration allowed by applicable air protection legislation): see also J6zcr JA
SKOCZYLAS, CYWILNOPRAWNE 9RODKI OCHRONY 9RODOWISKA [CIVIL L N- I'.saU-.

mNrs OF ENvxRONNmNrAL PR'cnoN] 167 (1986). A company can be liable for damages caused by emissions covered by a valid permit. Environmental Protection Law, art.
30(2); Water Law, art. 25(6).

Hastings Int'l & Comp. L. Rev.

[Vol. 17:551

the company will not be found liable based on fault, but the company
113
may still be liable based on risk even in the absence of fault.
Although the basis for finding a defendant strictly liable is broad, the
Supreme Court has limited the amounts of compensation if the claimant contributed to the extent of the damage.114
(c) Fault liability

In addition, if by its own fault a company emits pollution that
causes damage to another person, it may be held liable on the basis of
fault for such pollution.1 15 If the company had a duty to act resulting
from substantive law or a contractual obligation, 116 it may be liable for
inaction based on fault even if the company is not responsible for the
resulting condition." 7 In the event of a finding of fault liability, a
company will be liable for damages that are the normal consequence
113. CIV. CODE art. 435; CIVIL CODE COMMENTARY, supra note 102, art. 435, thesis 7.
Defenses to liability under article 435 may be force majeure, or exclusive fault of the injured party or fault of a third party. CIV. CODE art. 435(1). Liability under article 435
cannot be excluded or limited in advance. Id. arts. 437, 58(1) (a legal transaction inconsistent with the law is invalid).
114. CIV. CODE art. 362; Wyrok SN z 17 czerwca 1987 [Supreme Court Judgement of
June 17, 1987], IV CR 156/87, 12 OSN 1988 poz. 176 (lowering damage award to honey
producers by 20% for injury to bees caused by electrochemical plant's emission of fluoride
compound because 1) plaintiff chose to operate near plant and 2) evidence established
disease as a cause of death of some bees).
115. Most actors causing pollution of the environment fit the definition of an enterprise
using natural forces as defined by article 435 of the Civil Code and are therefore liable
under article 435. Actors which do not fit this definition in article 435, such as farms,

resorts, or hospitals, may be liable on the basis of fault.

CIVIL CODE COMMENTARY,

supra

note 102, art. 415, thesis 7(6). Any person who by his own fault, a legal person who by the
fault of its organ, and the State Treasury which by a state functionary causes damage may
have an obligation to redress such damage on the basis of fault. Civ. CODE art. 415 (anyone who by its own fault caused damage to another person is obliged to redress it), art. 416
(a legal person is obliged to redress damage caused through the fault of its organ), art.
417(1) (the State Treasury is liable for damage caused by a state functionary acting within
its authorized scope of activity).
116. See Wyrok SN z 24 wrze~nia 1969 r. [Judgement of the Supreme Court from Sept.
24, 1969], I CR 211/69, 7-8 OSN 1970, poz. 134 (failing to meet statutory obligation is a
basis for liability for damages resulting from conditions caused by such failure to act);

CrVIL

CODE COM~MENTARY,

supra note 102, art. 415, thesis 7(1).

117. Wyrok SN z 26 paidziernika 1972 r. [Judgement of the Supreme Court of Oct. 26,
1972], II CR 37672, OSPiKA 1973, poz. 83 (housing authorities held liable for injuries to
pedestrian resulting from a fall on sidewalk because they failed to clean up rubble left by
construction workers). The person who has the obligation to eliminate the danger as well
as the person who created the danger is liable. Orzeczenie SN z 17 paidziernika 1962 r.
[Ruling of the Supreme Court of Oct. 17, 1962], OSPiKA 1963, poz. 282 (person with the
obligation to eliminate the danger must use due diligence to eliminate the danger; a warning sign is not sufficient).
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of the action or omission from which the damage resulted.lIs The prerequisites to a finding of fault liability are the establishment of an injury, of the act of the alleged tort-feasor, and of causation between the
act and the injury. 19 The injured party has the burden of proving
these elements." Because of the actors to which the Civil Code's
fault liability provisions apply, fault liability
does not play an impor121
tant role in protection of the environment.
IV. THE DIFFERENT PATHS TO
PRIVATIZATION IN POLAND
The adoption of the Privatization Law and the Ministry of Privatization Law in 1990 created the general framework for the privatization of state-owned enterprises in Poland. The Polish government
developed privatization strategies that have elaborated on this framework and now provide several techniques for privatizing state-owned
enterprises. These strategies allow for the utilization of different
privatization paths for various enterprises and sectors of Polish industry and for the simultaneous application of different techniques of
privatization. In practice, this involves matching privatization techniques with specific enterprises, depending on the size and economic
performance of the enterprise. A basic understanding of the privatization techniques employed in Poland is essential in order to understand the context within which environmental issues are addressed
and the resolution of environmental issues in the privatization
process.
Polish law allows for two fundamental alternative methods of
privatization: commercialization and liquidation. 12 Commercialization of a state-owned enterprise involves the transformation of the
state-owned enterprise into a state-owned company, either a joint118. Ciy. CODE art. 361(1); CIVIL CODE COMMENTARY, supra note 102, art. 415, thesis
6. Determination of causation between the damage and the act is made on the basis of
common sense. Wajda & Sommer, supra note 97, at 164.

Fault liability applies despite the absence of a legal relationship with the plaintiff or if
the damage arose outside the relationship existing between the parties. CIVIL CODE COM.
ziNTARY, supra note 102, art. 415, thesis 2.
119. CIvIL CODE CoMi~ENTARY, supra note 102, art. 415, thesis 1.
120. Ciy. CODE art. 6.
121. Wajda & Sommer, supra note 97, at 164.

122. Privatization Law, art. 1.
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stock or limited liability company, owned solely by the State
Treasury. 12

The transformed company assumes all the rights and duties of the
state-owned enterprise from which it was formed; thus, all rights and
responsibilities derived from administrative decisions are transferred
to the commercialized company. 124 In practice, this includes all existing environmental permits, licenses, and liabilities. 125 By purchasing shares of a state-owned company, an investor may share the
responsibility for environmental damage caused by the acquired company, but this liability is limited to the total value of the assets of the
company.' 26 Thus, a state-owned enterprise's responsibility for environmental compliance and damage remains with the successor stateowned company.
The State Treasury can assume all or part of the company's financial obligations, 127 including liability for environmental damage of the
123. Id. arts. 3, 8(1) (a company transformed from a state-owned enterprise remains a
company exclusively owned by the State Treasury until the shares are distributed to a third
party). Transformation takes place at the joint request of the enterprise's executive director and the workers' council after obtaining an opinion from the general assembly of workers (delegates) and its founding body, or at the request of the enterprise's founding body,
with the consent of the executive director and the workers' council and after obtaining an
opinion from the general assembly of workers (delegates). The Minister of Privatization
can refuse to transform an enterprise on the basis of the financial condition of the enterprise or an important national interest. Id. art. 5(1-3). In some cases, the Prime Minister
may, after a motion by the Minister of Privatization, order the transformation of a stateowned enterprise. Id. art. 6.
Commercialization involves 1) removing the state-owned enterprise from the Register
of State-Owned Enterprises, see State Enterprises Law, arts. 14-17, and 2) entering the
state-owned enterprise in the Commercial Register. See CoM. CODE arts. 13-25. This reregistration procedure transforms the state-owned enterprise into a state-owned company.
Privatization Law, art. 12. After commercialization, the shares are distributed to a third
party. Id. art. 8(1).
124. Privatization Law, arts. 8(2), 8(3).
125. Cf. LuDwiK JASTRzFBSKi, PRAwo OcHRoNY 9RODOWISIKA W POLSCu [ENVIRON.
MENTAL LAW E4 POLAND]

176 (1990) (transfering ownership of real estate does not affect

validity of water permit attached to realty).
126. Limited liability companies' and joint-stock companies' liabilities are limited to the
total value of the companies' assets. COM. CODE arts. 159(3), 307(3).
127. Privatization Law, art. 22(1) (the Ministry of Privatization, with the approval of
the Minister of Finance, may take over part or all of a company's debt on behalf of the
State Treasury). The liabilities taken over by the government must be paid back by the
State reasury from budgetary means reserved for this particular purpose. WojcimcG6RALCZYK,

PRYWATYZACJI
PRZEDSIEBIORSTW
DO USTAWY
0
KOMENTARZ
PA.ISTWOWYCH [COMMENTARY ON THE LAW ON PRIVATIZATION OF STATE-OWNED ENTERPRIsEs] 32 (1991). Thus, before the State reasury may assume such obligations, the

precise cost must be identified and funds must be allocated from the budget.
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predecessor enterprise.12s As a result, unless otherwise provided for
in the share purchase agreement, the responsibility for environmental
damage remains with the company after privatization, and the new
owner can share responsibility for any subsequently imposed obligations to remediate. After commercialization, the state-owned company is governed by the Commercial Code and not the State
Enterprises Law, which governs state-owned enterprises. 12 9 The State
Treasury holds legal title to the shares of the state-ownued company,
and the Ministry of Privatization represents the State Treasury until
the shares of the state-owned company are sold to third parties.'"
After commercialization there are several alternative routes to privatize a state-owned company, including, if necessary, provisions for the
reorganization of the management structure of the company. In general, the government privatizes large state-owned enterprises in good
financial condition through commercialization.
Liquidation of a state-owned enterprise may take place either
with the purpose of privatization (liquidation through privatization)'-"
or with the purposes of satisfying creditors and then privatization (liquidation after satisfaction). 2 Liquidation involves the termination of
the existence of a state-owned enterprise as a separate legal entity and
then the transfer of the enterprise's assets to private owners. Different alternatives are available to privatize the assets depending upon
which means of liquidation are employed.
A.

PrivatizationThrough Commercialization

Commercialization not only changes the legal status of an enterprise but is also a catalyst for privatization.1 - 3 The Ministry of Privatization has established criteria for enterprise selection according to
which it evaluates a state-owned company.'3 Based on the Ministry's
128. G6RALCZic,supra note 127, at 54.
129. Privatization Law, arts. 7, 12(2).
130. I. art. 8(1). The offering of shares owned by the State Treasury to third parties La
executed according to the provisions of the Commercial Code. Id. art. 18. The sale of
shares of state-owned corporations to third parties must occur within two years after commercialization. Id. art. 19.
131. Id. art. 37; State Enterprises Law, art. 18a(2).
132. Privatization Law, art. 40; State Enterprises Law, art. 1S(l).
133. After commercialization, the Ministry of Privatization may sell the shares of a
state-owned corporation either through a public tender, public offering, or negotiation following a public invitation. Privatization Law, art. 23.
134. The Ministry's selection criteria include: 1) the size of the state-owned company,
considering a company's annual turnover, number of employees, and the absence of a monopolistic position; 2) the past and anticipated financial and operational performance of
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analysis, a state-owned company will be privatized either through
Capital Privatization, Mass Privatization, or Privatization through
Restructuring.
1.

Capital Privatization

After commercialization, most larger and more viable stateowned companies are privatized using traditional capital privatization
techniques. Transactions normally take place through auction, public
135
offering, or direct sales to specific investors after public invitation.
In all cases, employees of the former state-owned enterprise are entitled to purchase up to twenty percent of the total amount of shares of
the state-owned company on a preferential basis. 136 The Polish government selected capital privatization as a priority in 1993 and anticipated it to be the main source of revenue from privatization
transactions. 37
Capital privatization has proven to be a slower method of privatization than was originally anticipated because of the extensive analysis required to prepare and execute capital privatization
transactions. 138 To prepare a state-owned enterprise for capital privatization, the Ministry of Privatization, assisted by its advisors, transforms the enterprise into a state-owned company, conducts an
economic and financial study and legal analysis of the company, and
prepares an information memorandum. 39 The Ministry then invites
investors to submit offers which include a proposed price, an investthe state-owned company; 3) the company's legal situation; 4) the interest of domestic and
foreign investors in purchasing shares of the state-owned company; and 5) relationships
among the company's management, workers, and unions and their support for
privatization.
135. Privatization Law, art. 23(1).
136. Id. art. 24. The preferential basis for employees is 50% of the public price on the
first day of sale of shares. Id.
137. See Uchwala Sejmu Rzeczypospolitej Polskiej z dnia 12 lutego 1993 r. w sprawie

podstawowych kierunk6w prywatyzacji w roku 1993 [Resolution of the Sejm of the Polish
Republic Regarding Basic Privatization Approaches for 1993] (on file with author). In
1993, the Capital Privatization Program focused on the privatization of the following industrial sectors: construction, paper and cellulose, glass production, cement and lime, telecommunications, rubber, cable and wire, electric appliances, mechanical and electrical auto
parts, furniture, brewery, petrochemicals, and confectionery. Id.
138. Through the end of October 1993, 93 companies were privatized through capital
privatization, 41 of those during the first 10 months of 1993. PrivatizationAfter Three
Years, supra note 13, at 8.
139. Privatization Law, art. 20; see also Rozporzqdzenie z dnia 20 listopada 1990 r. w
sprawie sposobu przeprowadzania analiz prawnych i ekonomiczno-finansowych przedsiqbiorstwa sp6lki, ich finansowania oraz kwalifikacji wymaganych od os6b dokonujqcych analiz
[Ordinance of Nov. 20,1990 Regarding the Means for Financing and Conducting Legal and
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ment plan, and an employment commitment. After a short list is selected, potential investors are given access to the company to conduct
due diligence investigation and are then requested to submit a binding
offer to purchase shares. The Ministry of Privatization then negotiates
a share purchase agreement with an investor until both parties agree
on its terms.
2. Mass Privatization
In 1993 Poland enacted a separate law to develop a detailed Mass
Privatization Program (MPP) intended to be a reliable means of
quickly privatizing and restructuring many state-owned companies. 140
The MPP was created to encompass approximately 600 large and medium-sized state-owned companies representing many industrial sectors. 41 The program gives Polish citizens an opportunity to obtain
shares in National Investment Funds (NIFs) 14 - by acquiring share certificates, 143 which are convertible into an equal number of shares in
each existing National Investment Fund.144 The NIFs will be joint
stock companies owning majority positions in approximately thirty
companies and minority share-holdings in the remaining companies
participating in the MPP. The NIFs should increase the value of their
assets by enhancing the value of the shares of the companies in which
Financial Analyses of Enterprises and the Qualifications of Persons Conducting the Analyses], 1991 Dz.U., no. 2, item 10 [hereinafter Ordinance on Legal and Financial Analses].
140. See Ustawa z dnia 30 kwietnia 1993 r. o narodow'ch funduszach inwestyc~jnych i
ich prywatyzacji [Law on the National Investment Funds and Their Privatization], 1993
Dz.U., no. 44, item 202 [hereinafter Mass Privatization Law].
141. The Council of Ministers accepted the first list of 195 state-owned companies on
Aug. 17, 1993, and the second list of 165 state-ownied companies on Sept. 14, 1993. It was
expected that a third list of about 100 companies would be accepted in the autumn of 1993.
Powszechna prywatyzacja: Bgdzie trzecia lista przedsigbiorsv [Mass Privatization:There
Wl be a Third List of Enterprises],RzEczosroLrrA, Sept. 16, 1993, at 7. The qualifications for companies participating in the program are 1) $10 million of turnover yearly and
2) net profits. Pierwsi w Narodowich Fwzduszadi Inwestycynych: Kombatanci do
prywatyzacji [The First in the National Investment Funds: Combatants to Privatization],
RzEczPosPourA, Aug. 18, 1993, at S.
142. The Mass Privatization Law provides for the creation of the NIFs. Mass Privatization Law, art. 3(1).
143. Ud arts. 29-33. The Mass Privatization Law envisions at least two distributions of
share certificates. Certain individuals are entitled to so-called "compensation share certificates." Id. art. 30 (persons employed by state budgetary entities from July 1-Dec. 31, 1991;
soldiers, officers of the police, Penitentiary Service, State Security Office, and Border
Guard performing duties July 1-Dec. 31, 1991; judges, public prosecutors, state administration managers, and certain pensioners and disability pensioners). All citizens of Poland are
entitled to "universal share certificates" issued for a fee. Id. arts. 31, 33.
144. ld. art. 37.
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the NIFs are shareholders.145 A General Shareholders' Meeting, Supervisory Board, and Management Board will represent the interests
147
of each NIF14 and employ a management firm to manage the NIF.
The goal of the MPP is to allow for rapid privatization of a significant
number of state-owned companies, to ensure that state property is distributed freely, and to encourage the free movement of capital as a
regulating element in a market economy. The MPP is very controversial in Poland, and the change in political power following the elections on September 19, 1993, has raised questions about the continued
viability of the Mass Privatization Program. 48
3. Privatization Through Restructuring

Privatization through restructuring is a relatively new privatization path for companies that require preliminary restructuring to prepare for privatization. 49 The purpose of Poland's Restructuring
145. Id. art. 4(1). Each company privatized through the MPP will have the following
share holding structure: 33% of shares held by the lead NIF, 27% of shares distributed
evenly to all other NIFs, 25% of shares retained by the State Treasury, and up to 15% of
the shares distributed, free of charge, to enterprise employees. Id. art. 10.
It is anticipated that there will be approximately 20 NIFs, each with majority positions
in approximately 30 state-owned companies. Thus, if there are 600 state-owned companies
in the Program, each NIF would own 33% of the shares of 30 companies and 1.35% (27%
divided among 20 NIFs) of the shares of each of the remaining 570 companies.
146. Id. art. 14.
147. Id. art. 21 (a NIF may conclude a contract for the management of its assets with a
management firm selected by competitive tender). The management firm of each NIF will
have a contract with the NIF which provides for a fixed management fee, annual performance fee, or final performance fee. Id. art. 24(3). The contract is intended to provide
strong financial incentives to manage these funds in such a way as to maximize the long
term value of the NIF in the interest of its shareholders and thus encourage the management firms to facilitate the restructuring, modernization, and refinancing of the companies
in their portfolios. Their commitment is to be one of long term involvement. It is expected
that the NIEFs will exist for 10 years. The Selection Commission to choose the management
firms was created on Sept. 17, 1993. Sklad komisji NF1 ustalony [The NIF Selection Commission is Set], RZEcZ POSPOLrrA, Sept. 28, 1993, at 6.
148. Stare projekty w nowym parlamencie: Prywatyzacia do korekty [Old Drafts in a
New Parliament: Correctionsfor Privatization],RZEcZPOSPOLITA, Oct. 1, 1993, at 7.
149. The first 10 companies were selected for privatization through restructuring in the
fall of 1992. They are: 1) Zaklady Urzqdzeii Komputerowych "MERA-ELZAB," which
produces PC monitors, terminals, peripherals, and electronic cash registers; 2) Bielskio
Zaklady Graficzne, a publishing company; 3) Premet S.A., which produces lighters and dial
indicators; 4) Huta Szkla "KARA", which produces flat-glass; 5) G6rniczo-Przetw6rcze
Zaklady Surowc6w Ogniotrwalych w Jaroszowie, which produces heat resistant and milled
clays primarily for the metallurgical industry; 6) TEMED S.A., which produces medical
equipment; 7) Fabryka Aparatury i Urzqdze6 Komunalnych "Powogaz", which produces
sewage treatment equipment; 8) Zaklady Przemyslu Dziewiarskiego "Wanda", which produces knitwear;, 9) Olsztyfiskie Kopalnie Surowc6w Mineralnych Sp. z o.o., which produces
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Program is twofold: 1) to restructure state-owned enterprises in preparation for sale, and 2) to sell state-owned enterprises.'" The Restructuring Program offers an alternative approach for both stateowned enterprises and state-owned companies that may require a
transition period to prepare for full privatization.'-" The process of
restructuring involves the implementation of organizational, economic
and technical changes to realize both commercial and non-commercial
15 2

goals.
The Restructuring Program calls for both the restructuring and
privatization processes to be carried out by highly qualified management specialists that form management groups. These management
groups will be responsible for implementing a restructuring plan and
privatizing the state-owned enterprise. 15 3 The management group is
expected to implement changes and to bring appropriate inputs to the
company.' 54 Thus, privatization through restructuring should both
improve the performance of state-owned enterprises and facilitate the
process of privatization.
and distributes gravel from 11 pits; and 10) Bielskie Przedsiqbiorstwo Rob6t Instalacyjnych, which produces and installs sewage and heating systems. Privatization Update,
WARSAW

VoicE, Nov. 1992, at 2.

150. In the Restructuring Program, a sale of a state-owned company means the transfer
of at least 51% of ownership rights to a private investor. Tomasz Stankiewicz & WladyAlaw
W. Jermakowicz, Zafo~enia kontraktu menedgerskiego (tzw. biznesowego) wraz z
programem restrulturyzacji w jednoosobowyci spdlkadi Skarbu Palstiwa, in 2 VADEME.

cum

PRYWATY ACI,

supra note 13, at 121.

151. There are several stages envisioned in the restructuring process: 1) preparation of
a business profile; 2) advertising the tender to potential management groups; 3) submission
of the tender bid including a restructuring plan; 4) initial selection of a management group;
5) conclusion of a contract with a management group; 6) administration of the pre.privatization restructuring process; 7) preparation for sale; and 8) sale.
152. Stankiewicz & Jermakowicz, supra note 150, at 121. Non-commercial goals are
goals not focused on maximizing profit but on the realization of social needs such as assuring a supply of electricity, water, or transportation. Id.
153. The management groups wvill have a financial incentive to improve the value of the
companies through entitlement to 70% of the increased value of the company at the expiration of the management contract. Prywatyzacja po restncturyzacli: Spos~b na
zarzgdzanie i robieniepienigdzy[PrivatizationAfter Restructuring:A Means to Manageand
Make Money], RzEczrosPoLrrA, Sept. 28, 1993, at 6.
154. The management groups are expected to be able to increase significantly the value
of their companies by implementing changes such as reducing costs, improving distribution
capabilities, shedding redundant assets, sourcing new capital, improving teclmolog, and
streamlining the organizational design. In addition, the management groups may introduce capital, new technology, improved organizational design, access to markets, and marketing or production skills.
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B. Privatization Through Liquidation
The term "liquidation" in the context of privatization in Poland
has a different meaning than its definition according to U.S. law. Polish liquidation governs both the dissolution of a state-owned enterprise and the means to transfer the assets to third parties.155 This
method of privatization is implemented in general through the sale or
leasing of assets to employees (employee buy-outs), investors or private domestic and foreign firms, or the contribution of an enterprise's
assets to a company. 56 Liquidation is the privatization path employed for small and medium-sized state-owned enterprises and has
been the most frequently used privatization method.'5 7
1. Liquidation Through Privatization
The Privatization Law provides the basis for liquidation through
privatization.' 58 The founding body' 59 or the enterprise's workers'
council may initiate liquidation through privatization." 6 Liquidation
through privatization involves the removal of the state-owned enterprise from the Register of State-Owned Enterprises, and thus the
state-owned enterprise ceases to exist although its property still exists.' 6 1 The founding body then may conclude a contract of sale in the
name of the State Treasury. 162 At the moment of liquidation, the
state-owned enterprise ceases to exist as a legal person, and the State
Treasury becomes the single owner of its remaining assets. 63 The assets may then be contributed by the founding body to a company, or
155. Privatization Law, arts. 37-43; State Enterprise Law, arts. 18-25.
156. Privatization Law, art. 37(1).
157. Statystyka prywatyzacjk Przewataleasing [PrivatizationStatistics:Mostly Leasing],
RZECZPOSPOLrrA, Aug. 6, 1993, at 7. By the end of June 1993, 581 of the 797 enterprises
accepted for liquidation through privatization were privatized and 13% of the 967 enterprises accepted for liquidation after satisfaction were privatized. Id.
158. See Privatization Law, arts. 37-43.

159. The "founding body" is technically the owner of a state-owned enterprise. It can
be a ministry, another central government agency, or district government. The founding

bodies have administrative control over the state-owned enterprise and thus are not subject to the Commercial Code but to the Law on State-Owned Enterprises.

160. Privatization Law, art. 37. The founding body may rule that a state-owned enterprise be liquidated in order to sell its assets, to transfer its assets to a corporation, or to

conclude a long-term lease with the obligation to assume ownership of the assets upon
execution of the lease. Id. art. 37(1). The assets of one state-owned enterprise may be
disposed of according to one or any combination of these three alternatives. GORALCZV.,
supra note 127, at 75.
161. G6RALczyiK, supra note 127, at 74.
162. Privatization Law, art. 39.
163. State Enterprises Law, art. 49.
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they may simply be sold. 164 The most common form of this method of
privatization involves buy-outs by private companies, former employees and management, or private investors who will operate the busi-

ness as a new entity.
2. Liquidation After Satisfaction
Liquidation after satisfaction is used when liquidation through

privatization is not possible because of the poor economic condition
of the company and is undertaken with the purpose of satisfying the
state-owned enterprises's creditors.16 5 Like liquidation through priva-

tization, liquidation after satisfaction involves removal of the stateowned enterprise from the Register of State-Owned Enterprises. The
purpose of liquidation after satisfaction, however, is the dissolution of
the enterprise. 166 In addition, in liquidation through satisfaction, the
enterprise's creditors must be satisfied before its assets may be privatized. 6 7 In certain situations, the founding body of a state-owned enterprise may initiate liquidation after satisfaction.1 After liquidation
through satisfaction, the receiver disposes of the tangible and intangi164. Privatization Law, art. 40(1), (2).
165. Dia malych i grednich: Inwestorpilnie poszukiwany [For the Small and MediumSized Urgently Searchingfor an Investor], RzEcZPOSPOLrTA, Mar. 2, 1993.
166. G6ALcnK', supra note 127, at 74.
167. State Enterprises Law, art. 18a. Liquidation after satisfaction is distinguiAed from
bankruptcy as it is known under U.S. law by the requirement that, after the state-owned
enterprise's creditors are paid, the assets remaining are then privatized. The State Enterprises Law provides that an enterprise's creditors are paid in the order established by the
Bankruptcy Law. Id.; see also Rozporzqdzenie Rady Ministr6w z dnia 30 listopada 19,31 r.
w sprawie wykonania ustawy o przedsigbiorstwach padstwo%'ych [Ordinance of the Council of Ministers of Nov. 30, 1981 regarding implementation of the State Enterprises Law.,
1981 Dz.U., no. 31, item 170, art. 50, as amended; Obwieszczenie Ministra Spra%%i.Cdhwo :i
z dnia 24 paidziernika 1991 r. w sprawie ogloszenia jednolitego tekstu rozozdzenia
Prezydenta Rzeczypospolitej z dnia 24 paMdziernika 1934 r.-Prawo upadlodo.%.e [Notice
from the Minister of Justice of Oct. 24, 1991 regarding the Publication of RevLed Text of
the Administrative Order of the President of the Republic of Oct. 24, 1934-Bankruptcy
Law], 1981 Dz.U., no. 118, item 512.
168. State Enterprises Law, art. 19(2). Liquidation after satisfaction can take place if 1)
the state-owned enterprise's profits, after taxes, are insufficient to cover the payment of the
compulsory dividend; 2) an enterprise which is exempt from the requirement to pay the
compulsory dividend operates with a loss; 3) a legally binding court judgement or final
administrative decision forbids the state-owned enterprise from carrying out its former
business and the state-owned enterprise is not involved in business activity in another field;
4) the administrative commission moves to terminate the state-owvned enterprise; or 5)
over half of the assets of the state-o-vned enterprise a) consist of shares, other titles of
participation in Commercial Code partnerships and companies, or go'ernment bonds, or
b) have been made accessible for use by third parties as part of civil law agreements. Id
art. 19(1).
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ble assets of the state-owned enterprise under the Civil Code 169 to pay
off creditors. The remaining assets are privatized as provided for in
liquidation through privatization or sold through other means. 170 The
Ministry of Privatization plays a relatively minor role in liquidation
after satisfaction.
V.

A.

POLISH POLICY TOWARD THE ALLOCATION OF
ENVIRONMENTAL RESPONSIBILITY IN
PRIVATIZATION TRANSACTIONS
Historical Background: Emerging Policy

By assuming ownership of Poland's state-owned enterprises, the
present government also inherited responsibility for resolving those
enterprises' financial and legal obligations, including their environmental problems. The transfer of ownership resulting from the process of privatization provides an opportunity to address issues of
environmental liability for past contamination. In addition, in order
to stimulate investment, the Polish government has needed to develop
means to assure investors that by purchasing a state-owned company
they are not assuming responsibility for costly environmental compliance obligations. The allocation of environmental liability for contaminated property in privatization transactions offers a means to
simultaneously advance the government's goals of environmental protection and economic development. Because originally the Polish
government had not anticipated the need to address environmental
issues in privatization transactions, Poland did not have a comprehensive policy on environmental protection issues arising in the privatization process. As a result, the resolution of environmental issues
evolved in the context of individual privatization transactions.
Originally, the Polish government did not anticipate that environmental issues would present obstacles to the completion of privatization transactions. The government was also reluctant to allocate
financial resources to conduct environmental audits or to clean up existing soil or ground-water contamination. The absence of any express
environmental considerations or requirements in the Privatization
Law became apparent only after the process of privatization began,
mainly because Western investors demanded environmental audits of
169. CiV. CODE art. 55(1) (natural profits pass to the entitled party even if such profits
were separated from the thing at the time of the existence of the entitled party's right,
while civil profits pass during the period of existence of the right).
170. Privatization Law, art. 49(2).
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properties offered for sale.17 1 In response to investors' demands for
the resolution of the issue of liability for previous environmental damage before proceeding with the acquisition of property, the Ministry of
Privatization began to address the question of environmental liability

in privatization transactions.
Investors' concern with addressing and resolving the issue of en-

vironmental liability conflicts with some of the Polish government's
political and economic priorities. In addition, the government itself
has conflicting goals which affect privatization. On the one hand, the
Ministry of Privatization would like to transfer state-owned enterprises into private hands and to maximize the income to the State
Treasury from sale transactions. On the other hand, the Ministry of
Environmental Protection would like to assure a cleaner and healthier
environment through enforcing compliance with Poland's environmental regulations and the accompanying financial expenditures.
Because of the perceived uncertainty of Polish regulations, some
investors found it difficult to define precisely a company's environmental obligations and liabilities. Before proceeding with the
purchase of shares of a state-owned company, these investors required
a determination of the company's value and thus necessarily its existing and potential environmental obligations. Since it is not prede-

termined by other laws, the allocation of the actual or financial
responsibility for environmental contamination may be included in a
contract of sale. 172
Although the Ministry of Privatization can enforce contract provisions addressing environmental issues based on general principles of
contract law, the Ministry of Privatization does not have the authority
to address general issues of environmental enforcement and compliance. Further, the Ministry of Privatization lacks the formal legal and
171. See generallyPrivatization Law. Although the Privatization Law requires the execution of an economic and financial study and a legal analysis, id. art. 20. there is no legal
requirement to conduct an environmental audit of state-owned enterprises in the privatization process.
172. Ciy. CODE art. 72 (a contract is concluded when the parties to the negotiations
have reached agreement on all aspects subject to negotiation). The principle of freedom of
contract appears to allow parties to a sale contract room for negotiation on issues such as
allocation of environmental liabilities. See 1d. art. 353(1) (the principle of freedom of contract is limited only by the requirement that a contract may not contradict the character of
the legal transaction, the law, and the principles of community life). The State Treasury is,
however, constrained by a requirement that all its liabilities should be secured by an appropriate sum of money reserved in the state budget; thus, allocation of enironmental liability in sale contracts originally took place only in exceptional circumstances. GORALcm-Y
supra note 127, at 54.
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administrative framework to address environmental issues except in
individual contracts for the sale of state-owned companies.173 As a
result, the Ministry of Privatization's policy toward the resolution of
environmental issues arising in privatization transactions evolved
through negotiation of provisions addressing environmental obligations in individual contracts with investors purchasing shares of stateowned companies. Consequently, the resolution of environmental issues does not play a role in every privatization transaction or in all of
the paths to privatization.
Investors experienced with environmental legislation requiring
remediation of contaminated real property first raised the issue of
state-owned companies' environmental liability for existing contamination in privatization transactions. Since predominantly Western investors have such experience, and since Western investors are
primarily interested in the larger and more viable state-owned enterprises privatized through capital privatization, the Ministry of Privatization addresses environmental issues mainly when negotiating sale
contracts of companies privatized through capital privatization. Thus,
the Ministry of Privatization has been addressing the question of environmental liability in capital privatization transactions since 1991
when one of the first purchasers of shares of a company privatized
through capital privatization raised the issue of environmental obligations. 74 Therefore, although briefly outlining the potential environmental issues in the other privatization paths, this Article will focus on
the Ministry of Privatization's approach to environmental issues arising in capital privatization transactions.
173. The legislation that mandates privatization does not require or authorize the Ministry of Privatization to conduct environmental audits nor to allocate specifically environmental liability. See Privatization Law, art. 20(4); see generally Ordinance on Legal and
Financial Analyses. The Ministry of Privatization conducts environmental assessments of
sites based on a broad interpretation of the Ordinance requiring that a financial and legal
valuation of state-owned companies be completed before the state-owned company may be
sold to private owners. Id.
174. In mid-1991, in one of the first privatization transactions, Dutch electronics and
electrical group Phillips paid $16 million for a 51% stake in a lighting equipment manufacturer and was granted a further 15.6% interest worth $5 million in return for raising the
plant and its surrounding area to EC environmental standards. Ray Bashford Reviews the
Return of PhillipsAfter 43 Years: A Base in the Lightfittings Market, in Survey of Poland,
FIN. TiNurs, June 17, 1993, at 4.
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EnvironmentalIssues in the Different PrivatizationPaths
1. EnvironmentalIssues in PrivatizationThrough Liquidation

During the first three years of privatization in Poland, the question of environmental obligations and liabilities rarely arose in privatization through liquidation. Western investors who might have
forced the Ministry of Privatization to address environmental issues
were predominantly interested in purchasing shares in larger stateowned companies and, therefore, generally were not involved in the
purchase of state-owned enterprises privatized through liquidation.17S
The majority of purchasers of state-owned enterprises privatized
through liquidation are Polish. Because the Ministry of Privatization
initially addressed environmental issues only when the purchaser required the resolution of environmental issues and because Polish investors in general did not raise the question of environmental liability,
few of the privatization through liquidation transactions involved site
assessments or in-depth consideration of environmental issues.
The exact impact of transfer of the assets of a state-owned enterprise privatized through liquidation on the environmental obligations
of the purchaser is controversial. There are two dominant theories
regarding the transfer of liabilities. One theory, based on general succession, argues that if the enterprise or its assets are sold as one entity,
liabilities are transferred to the purchaser unless the parties to the
contract agree otherwise; liabilities are not, however, transferred in
the event of a sale of the assets of the enterprise as separate entities. "7' 6 The second theory argues that general succession is limited
only to rights and not liabilities, and therefore if the assets of an enterprise are separated from the enterprise, then the transfer of liabilities
does not occur.177 Because most investors have been willing to
purchase assets of state-owned enterprises privatized through liquidation without clearly defining their environmental obligations and liabilities, the implications of liquidation on environmental issues have
not yet been tested or developed in practice.
175. Foreign capital was involved in the privatization of four state-owned companias
out of 162 privatized through liquidation. Po ekspresie tylko likwidacja: Wlasciciclpiznw
poszukiwany [Express Only Through Liquidation: Urgently Searching for an Intcstor],

Sept. 24, 1993, at 9.
176. Wajda & Sommer, supra note 97, at 162. This conclusion is based on one interpre-

RzEczPosPoLrrA,

tation of article 55 of the Civil Code.
177. d This second theory is based on an alternative interpretation of article 55 of the
Civil Code.
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2. EnvironmentalIssues in the Mass PrivatizationProgram
The Mass Privatization Law was enacted in the spring of 1993,
but work on the MPP is still in its initial stages. It appears that the
Polish government will not require site assessments for the stateowned companies participating in the MPP. Furthermore, the Ministry of Privatization has not yet established a policy that formally addresses the issue of responsibility for future environmental liabilities
for state-owned companies in the MPP.
The provisions for ownership and management responsibility of
companies in the MPP present unique issues regarding the allocation
of potential environmental liability. Management firms will assume
management responsibility for companies of an NIF participating in
the MPP, but ownership of these companies will be divided among the
lead NIFs, the State Treasury, other NIFs, and employees of each
company. 178 Thus, the management firms will not assume ownership
responsibility and, consequently, will not be directly responsible for
any future environmental liabilities. Their remuneration, however, is
linked to the financial success of the companies they manage and
could be significantly affected by environmental regulations. Some
potential fund managers with experience in doing business in Western
Europe and North America have raised the question of environmental
liability. Thus, it is possible that the MPP will begin to address environmental issues when the Ministry of Privatization begins to negotiate contracts with the management firms. The nature of the
resolution of environmental issues in the MPP is unknown. Therefore, it is uncertain what role the environmental contamination of real
property will play in the privatization of companies through mass
privatization.
3. EnvironmentalIssues in PrivatizationThrough Restructuring
Similarly, at present there are no plans to conduct site assessments or to consider environmental issues regarding the state-owned
enterprises subject to privatization through restructuring. Since the
profits of the management groups responsible for restructuring will be
tied to the financial success of the state-owned enterprises that they
restructure, it is possible that the management groups will raise the
issue of liability for past contamination of these sites. Again, the Polish government does not have a comprehensive approach to environmental issues concerning companies and enterprises undergoing
178. Mass Privatization Law, art. 10; see also supra note 147.
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privatization through restructuring. The Ministry of Privatization
may, however, address environmental issues in order to execute contracts with the firms it hires to restructure state-owned enterprises.
4. EnvironmentalIssues in CapitalPrivatization
(a) Evolution of environmental issues in capitalprivatization
Through February 1993, the Ministry of Privatization developed
procedures for addressing and resolving the question of existing environmental obligations and potential environmental liability in capital
privatization transactions without consistent consultation with the
Ministry of Environmental Protection. 79 When privatization first began, the Ministry of Privatization considered environmental issues
upon the investor's request, usually made near the end of negotiation
of a sale contract. As a result, the Ministry of Privatization was sometimes unprepared to address environmental issues and conducted environmental audits at the last minute to enable a deal to close.
The Ministry of Privatization is a seller with limited knowledge of
its product and only limited resources with which to investigate the
state-owned enterprises being privatized. As part of the standard process of preparation of a state-owned company for privatization
through capital privatization, the Ministry of Privatization hires a lead
advisor who provides the professional services necessary to prepare
and conduct the privatization. The advisor completes a series of analyses that seek to evaluate the state-owned company so that both the
Ministry of Privatization and the investor can be informed as to the
179. The Ministry of Privatization completed 52 capital privatization transactions by
December 1992, approximately 10 of which involved the resolution of environmental issues. In May 1992, a committee to address environmental issues in privatization %%asestablished by the Ministry of Privatization and Ministry of Environmental Protection, but this
committee was relatively ineffective because it met irregularly. See Porozumienie miqdzy
Ministrem Ohrony grodowiska, Zasob6w Naturanych i Lenict%%a a Ministrem
Przeksztalceii Wiasnociowych w sprawie powolania miqdzyresortowego zespolu do spraw
uwzglqdnienia zagadniefi ekologicznych i usprawnienia proces6w przeksztalc2fi
wlasnogciowych [Understanding between the Ministry of Environmental Protection, Natural Resources and Forestry, and the Ministry of Privatization for the Creation of an Interministerial Committee on Environmental Matters and the Facilitation of Privatization
(May 19, 1992) (on file with author) [hereinafter Interministerial Committee Understanding]; see also Susan Cummings, InterministerialEnvironmental Unit, E. Eutc. Bus. L. 11
(May 1993). The goal of this Committee was to propose principles for the apportionment
of environmental liability and to provide solutions to specific environmental problems that
arose during the privatization process. Investors' Environmental Guidelines, supra note 1,
at 8. However, because of unclear authority and infrequent meetings it had relatively little
influence on the resolution of environmental issues in privatization transactions. Cummings, supra, at 11.
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nature and value of the company. 18 0 Before negotiating the allocation

of environmental liability in a sale contract, the Ministry of Privatization also requires information concerning the environmental state of
the property subject to privatization. Therefore, when the Ministry of
Privatization anticipated that a purchaser would require the resolution
of environmental issues, the advisor might conduct an environmental
audit to determine the degree of environmental contamination of the
property and the resulting potential environmental liabilities.
In general, the Polish government, when concluding sale contracts in capital privatization transactions, did not address investors'
responsibility for future pollution control and compliance with existing environmental legislation. 8 Therefore, in early capital privatization transactions, the goal of an environmental audit was to
identify potential liabilities arising from past contamination in order
to facilitate their allocation in sale contracts. These site assessments
did not examine the manufacturing process or include laboratory samples of contamination. Thus, the analysis concentrated on obtaining
background information on the degree of existing contamination and
on developing a cost estimate for the remediation of the site.182 Once
180. Ordinance on Financial and Legal Analyses, arts. 3, 4. The financial analysis is
conducted to establish the value of the enterprise and to determine if organizational, financial or technological changes are necessary. Privatization Law, art. 20(1). The legal analysis is conducted to determine the legal'state of the property and obligations of the
company, including third party claims. Id. art. 20(3). The lead advisor may prepare a strategic company and market sector analysis, conduct a technical analysis, provide transaction
services, and execute a financial analysis and a legal analysis of the state-owned corporation. The lead advisor also prepares a valuation of the companies undergoing
privatization.
181. The first contracts for sale of state-owned companies did not address pollution
control but only liability for existing contamination. Initially, the Ministry of Privatization
did not address the company owner's responsibility for on-going pollution caused by standard operations. After privatization, the activities and management of the company are no
longer the responsibility of the Polish government. Privatization Law, art. 8(2). Therefore,
the new owners are fully responsible for meeting all environmental standards regarding ongoing pollution. Thus, the owner must consider the investments necessary to bring the
company into compliance with Poland's existing standards and environmental laws if the
enterprise is in violation of these requirements on the date of sale.
182. Initially, Western consulting firms conducted the environmental audits for the
Ministry of Privatization. As Polish environmental consulting firms have developed, with
increasing frequency these firms, or a combination of a Western firm with a Polish partner,
conduct the audits. These are relatively superficial environmental audits based primarily
on the collection of existing information. The auditors investigate the history of production activities on the property of the company and evaluate the present condition of the
property by reviewing all permits, possible contaminant release incidents, and past and
present environmental management practices. The consultant conducts a visual inspection
of the property to discover obvious signs of contamination and talks to relevant people in
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the site assessment was complete and the Ministry of Privatization had
information concerning the degree of contamination of the site, the
Ministry could negotiate the allocation of responsibility for environmental obligations and liabilities with the purchaser.
Although there is no legal obligation to remediate existing environmental contamination, some investors were reluctant to accept
ownership of contaminated property without compensation. Therefore, if the state-owned company was located on a contaminated site,
some investors argued that the Polish government should assume responsibility for any existing contamination or compensate the investor
for the potential environmental liability. Because of the perceived uncertainty in Polish environmental regulations and the resulting difficulty in defining the cost of cleanup, the Polish government used
different methods to assure concerned investors that they were not
purchasing unlimited environmental liabilities.
The Polish government did not, however, assume total responsibility for the cleanup of existing environmental contamination of a site
that was being privatized. Because Polish environmental law imposes
only a general obligation to restore the environment to its proper state
but not a specific obligation to clean up contaminated soil, without an
administrative decision mandating cleanup, ground contamination
does not represent a legal obligation to remediate. Consequently, the
Ministry of Privatization and the purchaser established through negotiations the monetary value of the responsibility for environmental
contamination or the value of the risk of assuming responsibility for
remediation. The absence of a precise obligation to remediate, the
lack of standards of environmental quality for industrial or developed
property, and the unpredictable implementation of Poland's environmental laws and regulations all influenced the determination of a
the enterprise. Thus, the quality of the information gathered often varies %ith the consultant and the knowledge of the people available for questioning.
Originally, the Polish government did not request environmental audits that included
analysis of soil, air and water samples. In one case where an investor hired a Western
consulting firm to conduct an audit involving soil samples, the quality of the report %as
questionable because the tools used and the samples collected were not handled carefully.
The site assessments are paid for by the Polish government, the potential investor, the
Polish company undergoing privatization, or a combination of two or three of these parties.
Ordinance on Legal and Financial Analyses, art. 6. The assessments typically cost $SkA$12,000 and result in a report describing the compliance of the company with existing en ironmental legislation, historical problems of the site, existing and potential problems
caused by the present activities on the site, and an estimated cost for the remediation on
the site.
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monetary value of the risk. The value of any risk that the purchaser
assumed was then factored into the purchase price of the shares.
Thus, even without consistent participation from the Ministry of
Environmental Protection, the Ministry of Privatization addressed
and resolved environmental issues in capital privatization transactions. The assumption of responsibility for future environmental liability played a role in the overall valuation of the state-owned
company and the ultimate purchase price paid for some state-owned
companies. In different capital privatization sale contracts, the Polish
government devised different means to resolve an investor's concern
with environmental liabilities by allocating the financial responsibility
for liabilities in different ways according to the needs of the particular
situation.
(b) Environmentalescrow accounts
One resolution of the allocation of responsibility for environmental obligations and liabilities, the creation of an escrow account, has
received a great deal of attention among Western investors, despite
being used in relatively few capital privatization transactions. In some
sale agreements, the Ministry of Prilvatization placed part of the
purchase price in an escrow account which could be used to reimburse
the new owner for eventual cleanup costs. 18 3 Although the exact
structure of each escrow agreement varied, the underlying concept
was that the purchaser assumed responsibility for environmental contamination but could draw on a portion of the revenues paid to the
State Treasury to cover the costs of environmental remediation of the
site. The funds could be used only for projects specified in the escrow
agreement between the State Treasury and the purchaser, and the
agreement required the investor to complete the specified projects
within an agreed period of time after which the State Treasury assumed possession of the funds. 1" By using these funds to clean up
property of the company in which the investor purchased shares, the
investor obtained a reduction in the purchase price.
183. Ruth Greenspan Bell, IndustrialPrivatizationand Environment in Poland, [1992]
22 Envtl. L. Rep. (Envtl. L. Inst.) 10092, 10095. For example, the purchaser of a company
valued at $100 million with estimated cleanup costs of $15 million might pay $85 million
directly to the State Treasury and $15 million into an account reserved for covering the
costs of cleanup. Id.
184. Investors' Environmental Guidelines, supra note 1, at 25. The agreement outlines

requirements for the execution of a detailed environmental audit, formulation of remediation recommendations, execution of remediation, and monitoring to determine if further
remediation is necessary.
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The use of escrow accounts has, however, been subject to criticism for several reasons. First, environmentalists criticize escrow accounts because they are inconsistent with the principle of efficient
allocation of economic resources for environmental cleanup. The
Ministry of Privatization set aside government money for environmental cleanup in escrow accounts primarily upon an investor's initiative in order to close a privatization deal. Environmentalists argue
that Poland's limited financial resources should be used to clean up
industrial sites when environmental priorities indicate that a site is
particularly polluted. The allocation of funds for environmental
cleanup to facilitate a privatization transaction does not guarantee
that such funds will be used to clean up the sites that present the
greatest threat to human health or the environment and thus require
immediate remediation action. A greater social benefit and more
cost-effective cleanup might be achieved through an alternative use of
the funds.s
Second, at the time of sale of a state-owned company, it is uncertain whether it is necessary to clean up environmental contamination
of a given site, particularly when no administrative decision imposes a
legal obligation to do so. The placement of funds that would otherwise be income to the State Treasury in an escrow account prevents
the Polish government from making immediate use of some of the
revenues from the sale of a state-owned company. Third, given the
historic lack of available information about environmental contamination in Poland and the absence of a legal obligation to clean up or
binding standards of soil quality, it is difficult to determine the monetary value that should be reserved to cover environmental liabilities.
Fourth, there are conflicting opinions within the Polish government
regarding whether the creation of an escrow account and the resulting
diversion of funds from the State Treasury are legal. Finally, from the
time that privatization began until February 1993, the environmental
escrow accounts were created without significant input from the Ministry of Environmental Protection, despite its role as the Polish governmental institution authorized to determine environmental policy
and enforce environmental regulations. Nevertheless, the creation of
an escrow account to cover potential environmental costs is one
method the Polish government may use to facilitate a privatization
transaction.
185. For example, it is more reasonable to clean up the soil on a children's playground
than to clean up an industrial site to pristine standards.
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Environmental indemnities

Another resolution of the issue of responsibility for potential environmental liability that the Polish government has used in capital
privatization transactions is indemnification. The Polish government's
policy is that the investor must assume responsibility for administering
cleanup of existing environmental contamination because the government does not want to be involved in the execution of remediation.
The government has, however, granted narrowly defined indemnities
to some purchasers. The Ministry of Privatization, prior to offering
shares of an enterprise wholly owned by the State Treasury to third
parties, may, with the consent of the Finance Minister, assume all or
part of a state-owned company's debt on behalf of the State Treasury. 18 6 Theoretically, the Polish government could assume responsibility for existing debts resulting from environmental obligations, but
the government has been reluctant to assume such financial
obligations.
A number of foreign investors have negotiated indemnities for
environmental liabilities arising from past pollution. 87 These provisions give the purchaser the right to indemnification within a limited
period of time after the sale for third party claims for medical injuries
caused by the state-owned enterprise's failure to comply before the
date of sale with Poland's applicable laws and regulations. The Polish
government's approach to indemnities for environmental costs, the
situation in which it will grant such an indemnity, and the nature of
the indemnity has evolved with the government's experiences conducting privatization transactions.

A.

VI. THE FUTURE OF ENVIRONMENTAL
PROTECTION AND CAPITAL PRIVATIZATION
IN POLAND
The Creation of the Interministerial Environmental Unit

The emerging role of environmental issues in privatization transactions during the initial stages of privatization in Poland and the necessity of resolving environmental issues before concluding capital
privatization sale contracts highlighted the need for cooperation be186. Privatization Law, art. 22(1).

187. Investors' Environmental Guidelines, supra note 1, at 23-24. For example, International Paper purchased a paper mill in 1992 and obtained an indemnification from the
Polish government for any environmental liabilities arising from off-site pollution that may
have been caused by the operations of the mill prior to purchase. Id. at 25.
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tween the Ministry of Privatization and the Ministry of Environmental

Protection. The Ministry of Privatization initially lacked personnel
with a comprehensive understanding of Poland's environmental regulatory system. Gradually, it became clear that streamlining and institutionalizing the resolution of environmental issues in privatization
transactions would facilitate privatization. Although experience
demonstrated the Ministry of Privatization's need for staff trained in
environmental issues, the Ministry of Privatization was initially reluctant to allow representatives from the Ministry of Environmental Protection to participate in the privatization process.
In February 1993, under-secretaries of state representing the Ministry of Privatization, the Ministry of Environmental Protection, and
the State Inspectorate for Environmental Protection signed a memorandum of understanding creating the Interministerial Environmental
Unit (Unit) in the Department of Capital Privatization. ' The Unit is
headed by a representative of the State Inspectorate for Environmental Protection and is jointly supervised by the Directors of the Department of Capital Privatization of the Ministry of Privatization and the
Enforcement Department of the Chief Inspectorate. 1,'9 The Unit's
task is to implement a pro-active approach to environmental issues
affecting capital privatization and to assist the resolution of environmental issues arising in other privatization processes upon request.,
The consolidation of responsibility for environmental issues related to privatization transactions into one office has facilitated the
resolution of environmental liability issues. Prior to the creation of
188. Cummings, supra note 179, at 11; Porozumienie miqdzy Ministrem Ochrony
grodowiska, Zasob6w Naturalnych i Legnictwa oraz Gl6wvnyr Inspektorem Ochrony
grodowiska a Ministrem Przeksztalcefi N,lasnokiowrych w spraie powalania stalcgo
miqdzyresortowego zespolu d/s uwzglqdniania zagadniefi ekologicznych w pro:csie
prywatyzacji kapitalowej [Understanding Between the Ministry of Environmental Protection, Natural Resources and Forestry, Chief Inspector of Environmental Protection, and
the Ministry of Privatization for the Creation of a Permanent Interministerial Unit to Resolve Environmental Issues in Capital Privatization] (May 19, 1992) (on file with author)
[hereinafter Understanding Creating the Interministerial Unit].
The idea of creating a Unit that would coordinate and administer the resolution of
environmental issues related to privatization transactions has existed since the spring of
1992. See Cummings, supra note 179.
189. Understanding Creating the Interministerial Unit, supra note 1B. 9 4; see also
Cummings, supranote 179, at 11. The Unit is co-financed by the EC PHARE Program for
the Ministry of Environmental Protection and the Ministry of Privatization. PHARE
Phase II, supra note 11, § 1.1.2. The EC PHARE Program also set as one of its objectives
the development of a nation-vide policy toward industrial contaminated sites. Id. § 132.
190. Understanding Creating the Interministerial Unit, supra note 183, 3; see also
Cummings, supra note 179, at 11.
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the Unit, it was unclear who was responsible for the resolution of environmental issues in privatization transactions and it appeared that
the Polish government had not developed a consistent approach to
environmental protection and privatization. In addition, the relationship between the Ministry of Privatization and Ministry of Environmental Protection was sometimes strained. Initially the Ministry of
Environmental Protection was often excluded from the privatization
process, only occasionally playing a limited role in individual transactions. As a result, the Ministry of Privatization lacked sufficient
knowledge of state-owned companies' environmental problems, particularly concerning the degree to which state-owned companies complied with applicable environmental legislation, the extent of
environmental contamination of soil and ground-water on property
being privatized, and the potential cost of cleanup of sites subject to
privatization. Further, the Ministry of Privatization lacked the authority to develop environmental policy and thus the ability to implement
environmental policies that would facilitate privatization.
The Polish government recognized that the resolution of specific
environmental issues affecting individual companies would differ
based on various factors affecting the attractiveness of the company to
investors and the government's negotiating position. Nevertheless, a
systematic approach to environmental issues in privatization would
benefit the Polish government, investors, environmental protection,
and the Polish economy. Since its creation, the Interministerial Environmental Unit has improved communication between the Ministry of
Privatization and the Ministry of Environmental Protection. The Unit
has also introduced standard procedures for obtaining information on
environmental compliance and resolving the myriad environmental
problems that arise in capital privatization. Furthermore, it has explored new methods of addressing environmental issues affecting capital privatization and begun to lay a foundation for formalizing the
approach to environmental protection in other privatization paths.
The Unit requires the management of companies privatized
through capital privatization to complete a detailed environmental
survey and return it to the Ministry of Privatization. 191 In addition,
Wlasnogciowych, Zesp6l Prasowy, Informacja
191. Ministerstwo Przeksztalce
Prasowa: Prywatyzacja Wspiera Ochronq grodoiska [Ministry of Privatization Press Release: Privatization Supports Environmental Protection] (Warsaw, Sept. 9, 1993) (on file
with author) [hereinafter Ministry of Privatization Press Release]. The Unit's survey includes information on the company's compliance with environmental legislation such as:
possession and validity of all applicable permits and licenses, payment of environmental
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the Unit maintains working relations with local environmental authorities in Poland's forty-nine districts and obtains their evaluation of the
environmental problems of individual companies being privatized.1 92
After evaluating the data collected from the company and the environmental authorities, the Unit may commission an environmental audit (Phase I). Thus, the Unit analyzes all available environmental
information, assists in the preparation of informational memoranda,
compares the impact on the environment of offers received, and negotiates environmental provisions and related investment commitments
in sale contracts. 193
B. The Impact of the InterministerialEnvironmental Unit
From the perspective of the Polish government, the Interministerial Environmental Unit has had a significant positive impact on the
execution of capital privatization transactions. The creation of the
Unit formally involved the Ministry of Environmental Protection in
the privatization process and brought employees with expertise in environment protection to the Ministry of Privatization. These individuals are qualified to resolve the diverse environmental problems of the
companies in the process of privatization. The Ministry of Privatization recognized that potential environmental liability on property being privatized can potentially decrease the value of a state-owned
company and hinder the execution of privatization transactions. By
institutionalizing environmental procedures in capital privatization,
the Unit has been able to increase the Ministry of Privatization's
knowledge about environmental issues affecting companies being
privatized which, in turn, has enabled the Ministry of Privatization to
define more precisely the financial cost of environmental problems
and minimize the estimation of environmental risk for assuming ownership of state-owned companies. Thus, the Unit has reduced the uncertainty in the valuation of companies resulting from the companies'
environmental obligations.
The Unit has also brought consistency and cohesion to the government's environmental protection and privatization policies. The
fees and/or fines, presence and condition of landfills and storage tanks, existing and
planned investment in pollution control equipment, potential presence of toxic and hazardous substances, and level of environmental management undertaken by the company.
192. Id. at 3.
193. ld. In exceptional cases, the Unit has also been able to arrange the execution of
Phase II environmental audits for several state-owned companies undergoing capital
privatization.
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creation of the Unit indicates that the government recognizes that investment in environmental protection is an important element of the
privatization process. 194 The collection and analysis of environmental
data regarding the compliance obligations of individual companies has
also strengthened the Polish government's negotiating position with
potential investors. Furthermore, the Unit has developed contractual
clauses that provide for conditional, time-limited indemnities and
cost-sharing, which ensure that the State Treasury will only assume
financial responsibility for legal obligations to clean up. These provisions enable State Treasury representatives to approve both cleanup
methods and costs, ensure a more efficient allocation of the resources
spent on environmental cleanup, and limit the exposure of the State
Treasury. The arsenal of tools to resolve environmental issues that the
Unit introduced to the privatization process has reduced the obstacles
to privatization transactions presented by environmental protection
problems, and thus facilitated the transfer of ownership of stateowned companies to private hands.
From the perspective of investors considering the purchase of
shares of state-owned companies from the Ministry of Privatization,
the work of the Unit has resolved uncertain issues affecting the privatization process. The Unit has clarified the obligations of state-owned
companies under existing Polish environmental laws and procedures
to address and resolve environmental issues in capital privatization.
By institutionalizing consideration of environmental factors at the beginning of preparation of a company for capital privatization, investors know they must consider a company's environmental obligations
while preparing their offers, both specifying investments in pollution
control and adjusting their proposed purchase price in light of environmental obligations. This pro-active approach to a company's environmental problems eliminates the need to raise the question of
environmental liability when negotiations are nearly complete and
gives recognition to planned environmental investment in selection of
offers. Thus, the Unit has contributed to the development of a more
predictable environment in which to conduct business.
The Unit has also had a positive impact on both the economy and
environmental protection in Poland. The Ministry of Privatization is
not responsible for environmental protection policy nor environmental compliance. It is responsible for privatizing state-owned companies subject to the environmental laws and regulations in force in
194. Id. at 1.
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Poland and for negotiating sale contracts with investors who have experience in complying with other nations' environmental legislation.
Consequently, in fulfilling its mandate to transfer ownership of stateowned companies to third parties, the Ministry of Privatization must
address the environmental problems of the companies it is privatizing
and assure investors of the environmental regulatory framework
within which they will do business after assuming ownership.
These environmental problems have presented obstacles to the
continued existence of some of the companies that the Ministry of
Privatization is privatizing which could result in closure of companies
and termination of the companies' employees. The activities of the
Unit have enabled the Ministry of Privatization to assure some companies a continued existence which, because of their environmental
compliance obligations, previously seemed impossible. For example,
through resolution of indebtedness resulting from environmental obligations, after extensive negotiations with various environmental authorities the Ministry of Privatization concluded the sale of eighty
percent of the shares of the Kostrzyi Paper Factory on October 7,
1993, one year after the signing of a conditional sale agreement.195
The execution of this transaction not only saved the Paper Factory
from bankruptcy, but also brought $55 million of investment to Poland, one-third of this for environmental protection, and secured the
continued employment of almost two thousand workers. 191
195. Zaklady Papierniczew Kostrzynie sprzedane:Mifdzy brukiem a Trebrukim [Paper
Factory in Kostrzyfi Solk Between a Rock and Trebruk], RzEczFosroTrA, Oct. 8, 1993, at
7. In 1992, Trebruk, a Swedish investor, signed a purchase agreement conditioned on the
resolution of the factory's debts, including 50 billion zlotys in outstanding environmental
fees owed to the Gorz6w District and National Fund for Environmental Protection and
Water Management and 40 billion zlotys in outstanding environmental fines oicd to the
Chief Inspectorate for Environmental Protection. Final transakcji w Kostrzynie: Ratunck
przed upadlogcig [Final Transaction in Kostrzy"i: Rescue from Bankruptcy], RzEmcz o.
PourrA, Oct. 6, 1993, at 5 [hereinafter Rescue from Bankruptcy]. The District Fund cancelled 30 billion zlotys of outstanding fees on the condition of investment of a comparable

amount in environmental protection over four years. Ekokonwersja po kostrzfiisku [Ecoconversion Kosztrzyfi Style], RzEczPosPoLirA, Sept. 2, 1993, at 5 [hereinafter Eco-conversion Kosztrzyii Style]. For the remaining 20 billion zlotys of outstanding fees, the National
Fund agreed to extend the factory a 40 billion zloty loan, of which it received only 20
billion zlotys for environmental investment, and the other 20 billion zlotys was used to
repay the outstanding fees. Rescuefrom Bankruptcy, supra, at 5. Finally, the Chief Inspectorate agreed to defer the 40 billion zlotys of outstanding fines and cancel the debt upon
investment of an equivalent sum over five years. lI&
196. Rescue from Bankruptcy, supra note 195, at 5; Eco-conversion Kosztrzyi Style,
supra note 195, at 5.

Hastings Int'l & Comp. L. Rev.

[Vol. 17:551

The work of the Unit has also helped decrease the negative impact of privatized companies on the environment in Poland. The Unit
has assisted the Ministry of Privatization in procuring investments in
environmental protection from investors purchasing shares in a broad
range of companies. 97 These and similar activities have enabled the
Polish government to develop a cohesive policy toward environmental
protection and privatization and to conclude privatization transactions
that bring revenues to the State Treasury. The government has also
been able to develop the private sector by transferring ownership of
state-owned companies to third parties, to bring capital to Poland's
economy through investment commitments, to preserve employment
of Polish workers, and to reduce companies' negative impact on the
environment.
VII.

CONCLUSION

Four years into the post-communist period, it is clear that all of
the nations of the former Soviet bloc are adopting privatization of
state-owned enterprises as one means to achieve economic reform.
These nations have recognized the importance of environmental protection and are confronting diverse environmental problems which affect both the health of their citizens and their natural environment.
Many of these environmental problems stem from the past and present operations of state-owned enterprises. As each nation struggles
both to stimulate its economy and to protect the natural environment,
Poland has forged ahead, developing official links between the governmental institutions responsible for privatization and environmental
protection and taking a pro-active approach to environmental issues
affecting privatization transactions.
The Polish government has a difficult task. It must consider both
the impact of environmental regulations on the valuation and viability
of a company and the need to implement clear comprehensible environmental regulations which are conducive to a stable business environment while preserving the health of its citizens and the natural
environment. The creation and work of the Interministerial Environ197. For example, sale contracts obligate the purchaser of Zaklady Wyrob6w
Sanitarnych w Kole to invest DM7 million; the purchaser of Zaklady Miqsne w Opolu to
invest $10 million; the purchaser of Cementownia Odra w Opolu to invest DM31 million
and the purchaser of Zaklady Cementowo-Wapiennicze G6ra±d~e i Cementownia Strzelce
Opolskie to invest DM108 million and DM11 million respectively, specifically to bring the
factories into compliance with EC environmental standards. Ministry of Privatization
Press Release, supra note 191, at 1-2.
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mental Unit is an essential step toward harmony between economic
development and environmental protection. In addition to this immediate pragmatic approach, Poland is also considering legislative reform
of its environmental regulatory system. Such new legislation should
not impose unnecessary regulation or costs, but should help make investment in Poland more attractive by clarifying environmental obligations and liabilities while fostering the realization of Poland's
environmental protection goals. 193 The implementation of carefully
considered environmental legislation and consistent and transparent
application of environmental legislation can facilitate both economic
development and environmental protection in Poland.
Poland has already made great progress toward resolving environmental issues affecting privatization. Poland's pragmatic approach
to individual privatization transactions provides an example of how all
areas of government activity could consider environmental protection
and a model of the integration of environmental protection into the
privatization process for other nations. By creating the Interministerial Environmental Unit, the Polish initiative demonstrates successful
cooperation between often opposing governmental institutions. By
resolving environmental problems of state-owned companies in the
process of privatization, Poland has ensured the development of economic reform and reduced the negative impact of industry on Poland's
natural environment.
198. Although adoption of legislation addressing soil contamination might eliminate
some investor uncertainty, it is questionable whether it would be wise for Poland to adopt
legislation and environmental policies that require cleanup of hazardous nastes. World
Bank Environmental Strategy, supra note 11, at iv. Experience in Western Europe and
North America has shown that cleanup of hazardous wastes and liquid and solid %astes is
extremely expensive and should be approached very cautiously. Focusing on the mitigation of ongoing pollution and the prevention of future environmental problems, while
cleaning up only those sites where there is an immediate danger to human health might be
a wise allocation of limited economic resources. Id.

